
The European Commission (the “Commission”), which has exclusive jurisdiction to review State aid cases, has
demonstrated its intention, and ability, to react rapidly to requests from Member States in the rescue of distressed
companies as a result of the Covid-19 crisis affecting the European Union (“EU”). [11] The Commission has
indicated from the outset that, given the limited size of the EU budget, the main aid responses will come from
Member States. As a matter of fact, as of today, the Commission has approved around 2,000 billion euros in public
funding granted by Member States to support their distressed economy in the context of the Covid-19 crisis.

As further detailed below, public support measures in the context of Covid-19 can take various forms, some of
which do not need to be notified, while others need prior approval from the Commission.

1. Aid that does not need to be notified1. Aid that does not need to be notified

1.1. Suspension of taxes or social contributions

The Commission indicated early on that public support measures that are available to all companies, such as wage
subsidies and suspension of payments of corporate and value added taxes or social contributions, will not require
the Commission’s approval. [22] Likewise, nancial support directly to consumers for cancelled services or tickets
not reimbursed by the concerned operators do not need to be notified.

However, selective (tax) debt renegotiation may entail some State aid element that would need to be noti ed to the
Commission.

State aid & COVID-19: An overview of EU and national caselaw
STATE AID,  BLOCK EXEMPTION (REGULATION) ,  DE  MINIMIS ,  STATE AID (NOTION) ,  FOREWORD,  PUBL IC LOANSTATE AID,  BLOCK EXEMPTION (REGULATION) ,  DE  MINIMIS ,  STATE AID (NOTION) ,  FOREWORD,  PUBL IC LOAN
GUARANTEE (STATE AID) ,  STATE AID (NOTIFICATION) ,  STATE AID (TAX EXEMPTION) ,  STATE AID (NEW) ,  STATEGUARANTEE (STATE AID) ,  STATE AID (NOTIFICATION) ,  STATE AID (TAX EXEMPTION) ,  STATE AID (NEW) ,  STATE
AID SCHEME,  COVID-19AID SCHEME,  COVID-19

State aid & Covid-19

Philipp Girardet | Willkie Farr & Gallagher (London) 
Faustine Viala | Willkie Farr & Gallagher (Paris) 
Susanne Zuehlke | Willkie Farr & Gallagher (Brussels) 
Maxime de l'Estang | Willkie Farr & Gallagher (Brussels)

e-Com petit ions Specia l  Issue e-Com petit ions Specia l  Issue Sta te a id  & Covid-19 Sta te a id  & Covid-19 | 8 June 2020| 8 June 2020

 
e-Competitions
Antitrust Case Laws e-Bulletin

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 1 Philipp Girardet, Faustine Viala, Susanne Zuehlke, Maxime de
l'Estang | Concurrences | N°95173



1.2. De minimis aid

Under the De Minimis Regulation, [33] aid of up to EUR 200,000 (EUR 100,000 in the road freight transport sector) per
bene ciary over a three-year period is exempted, as well as subsidised loans of up to EUR 1 million and subsidised
guarantees for loans of up to EUR 1.5 million over a ve-year period. The bene t of the De Minimis Regulation is
however subject to strict conditions, notably in terms of transparency of the aid.

1.3. General Block Exemption Regulation

Member States can design individual support measures or schemes in line with the General Block Exemption
Regulation [44] (the “GBER”) without the involvement of the Commission.

However, aid under the GBER cannot be granted to companies that are “in di culty” in the sense of the GBER,  [55]
which reduces the scope of potential bene ciaries in the context of the Covid-19 crisis. The categories of aid
contemplated under the GBER are also strictly de ned, and their respective amounts capped at relatively low levels
(although the Commission has launched a public consultation towards a possible relaxation of such exemption
rules in light of the crisis [66]).

2. Aid that must be notified2. Aid that must be notified

Unless granted under market conditions (the so-called market economy operator principle, or “MEOP”), or under
pari passu conditions along with private investors, the demonstration of which may constitute an uphill battle in the
current context, other aid measures (that do not t into one of the above-mentioned categories) constitute State
aid and require approval from the Commission. In the context of the Covid-19 outbreak, different legal bases can be
used under the Treaty on the Functioning of the European Union (the “TFEU”) to ensure the compatibility of the aid
measure.

Helpfully, the Commission has indicated that the “one time, last time” principle, following which a company cannot
receive new aid if it has received rescue or restructuring aid within the last ten years, [77] may be waived in the
context of Covid-19 (although some uncertainty remains as to the position the Commission will adopt in
practice). [88]

2.1. Article 107(2)(b) TFEU: Aid to compensate companies for damages
suffered as a result of the COVID-19 outbreak

Article 107(2)(b) TFEU enables Member States to compensate companies for damage incurred as a result of
natural disasters or exceptional occurrences, such as the Covid-19 outbreak as recognized by the Commission. [99]
Such measures can be targeted to assist speci c sectors (aid schemes) or individual companies. Although the
Commission had initially identi ed the health, tourism, culture, retail, transport and event-organizing sectors as
natural bene ciaries of such aid, it is now generally recognized that aid under article 107(2)(b) TFEU can be
granted to all sectors. [1010]

Two main conditions must be verified to ensure the compatibility of such aid: [1111]

1. There must be a direct causal link between the aid granted and the damage resulting from the Covid-19
outbreak (e.g. additional costs, forgone revenues, etc., less any costs not incurred); and
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2. Any aid must be limited to what is strictly necessary to make good the damage (e.g. damage already
compensated by insurance grants cannot be compensated twice under such aid measure).

As of today, the Commission has approved only a handful of measures under article 107(2)(b) TFEU, which pales in
comparison to the more than one hundred measures approved under other legal bases since the beginning of the
crisis (see below). [1212]

Article 107(2)(b) TFEU seems to have been favored by Nordic countries, with three quarters of such measures
noti ed by Denmark  [1313], Finland [1414] and Sweden alone. [1515] (France, Germany and Poland each have adopted
one aid regime under this legal basis. [1616]) Interestingly, more than a quarter of the measures approved under
article 107(2)(b) TFEU were individual measures targeting speci c distressed airlines. [1717] The event-organizing
sector was also among the top bene ciaries of such aid, with relatively low budgets however,  [1818] as well as the
restaurant industry [1919] and the travel operators sector [2020].

2.2. Article 107(3)(b) TFEU: Temporary Framework for State aid measures
to support the economy in the current COVID-19 outbreak

The Commission adopted, on 19 March 2020, after a quick consultation with the Member States, a Temporary
Framework under Article 107(3)(b) [2121] (generally applicable until 31 December 2020), which enables Member
States to remedy the serious disturbance to their economy, in the form of schemes or individual measures. Such
state of disturbance, as rst recognized for Italy,  [2222] has now been generalized to all other Member States. The
Temporary Framework has been amended twice already by the Commission, on 4 April and 8 May 2020, with a view
to further extending the categories of measures rendered compatible under this text.

Under the Temporary Framework, Member States are able to grant aid, for a limited period of time, to remedy the
liquidity shortage faced by companies and ensure that the disruptions caused by the Covid-19 outbreak do not
undermine their viability. Over one hundred measures have now been approved by the Commission on that basis
since the beginning of the crisis. [2323]

The Commission applies the Temporary Framework to all relevant noti ed measures after 19 March 2020 (even if
the measures were noti ed prior to that date), and also to unlawful, non-noti ed aid if the aid was granted after 1
February 2020.

The Commission will consider such aid compatible, under Article 107(3)(b) TFEU, under certain conditions,
including that the aid is granted to companies which were not in di culty  [2424] on 31 December 2019 but entered in
difficulty thereafter as a result of the COVID-19 outbreak.

The Commission has speci ed that aid measures under the Temporary Framework may generally be cumulated
with one another, and may also be cumulated with aid under the De Minimis Regulation or under the GBER
(provided the cumulation rules of those regulations are otherwise respected). Conversely, aid granted under
section 3.2 of the Temporary Framework (state guarantees on loans) shall not be cumulated with aid granted, for
the same underlying loan principal, under section 3.3 (loans with subsidized interest rates) and vice versa.
However, a bene ciary may bene t in parallel from different measures under section 3.2 or section 3.3 provided
the overall amount of loans per bene ciary does not exceed the ceilings set out in the Temporary Framework (see
below).
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Section 3.1 –  D irect grants ,  selective tax advantages,  repayable advances and other advantagesSection 3.1 –  D irect grants ,  selective tax advantages,  repayable advances and other advantages

With respect to direct grants, selective tax and payment advantages, repayable advances, as well as (as a result of
the amendment of the Temporary Framework of 4 April 2020) guarantees, loans and equity injections (Section 3.1)
provided by the Member State, the Commission will consider such aid compatible provided that a certain number of
conditions are met, including: [2525]

1. The aid does not exceed EUR 800,000 per beneficiary;

2. The aid is granted on the basis of a scheme with an estimated budget.

Speci c conditions apply for aid in the form of loan and loan guarantees, for both investment and working capital
needs. Such aid may be cumulated with direct grants, repayable advances or tax advantages. The Commission
speci es that such aid can be provided directly by the Member State or through credit institutions and other
financial institutions. [2626]

Section 3.2 –  Aid in the form of  guarantees on loansSection 3.2 –  Aid in the form of  guarantees on loans

With respect to aid in the form of guarantees on loans (Section 3.2), the Commission will consider such aid
compatible provided that a certain number of conditions are met, including:

1. The duration of the guarantee is limited to maximum 6 years;

2. Guarantee premiums are set at a minimum level as follows: [2727]

3. For loans with a maturity date beyond 31 December 2020, the amount of the loan principal does not exceed: (a)
double the annual wage bill of the beneficiary [2828] for 2019 (or last year available); or (b) 25% of total turnover of
the bene ciary in 2019. [2929] For loans with a maturity until 31 December 2020, the amount of the loan principal
may be higher with appropriate justification; and

4. The guarantee cannot exceed 90% of the loan principal, provided losses are sustained proportionally and under
the same conditions by the credit institution and the State. [3030] As a result of the amendment of the Temporary
Framework of 4 April 2020, Member States can provide guarantees covering 100% of the risk for loans up to the
nominal value of EUR 800,000 (see section 3.1).

Section 3.3 –  Aid in the form of  subsidised interest rates for loans and subordinated debtSection 3.3 –  Aid in the form of  subsidised interest rates for loans and subordinated debt
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With respect to aid in the form of subsidised interest rates for loans and subordinated debt (Section 3.3), the
Commission will consider such aid compatible provided that a certain number of conditions are met, including:

1. The loan contracts are limited to a maximum of 6 years;

2. The loans must be granted at reduced interest rates which are at least equal to the base rate (1 year IBOR or
equivalent as published by the Commission [3131]) applicable on 1 January 2020 plus the credit risk margins
applicable for guarantees (see table above). As a result of the amendment of the Temporary Framework of 4
April 2020, Member States can provide zero-interest for loans with a nominal amount up to EUR 800,000;

3. For loans with a maturity date beyond 31 December 2020, the amount of the loan does not exceed the “double
wage / 25% turnover” limits applicable for guarantees (see above). [3232] For loans with a maturity until 31
December 2020, the amount of the loan principal may be higher with appropriate justification.

As a result of the second amendment of the Temporary Framework of 8 May 2020, subordinated debt [3333] may
also be approved by the Commission under certain conditions:

1. Credit risk mark-up added as compared to loans with subsidised interest rates (i.e. plus 200 bps for large
enterprises and 150 bps for SMEs);

2. Limitation of the amount of subordinated debt compared to senior debt (i.e. one third for large enterprises and
half the amount for SMEs); and

3. Limitation of the overall amount of subordinated debt per bene ciary (i.e. two thirds of the annual wage bill of
the bene ciary for large enterprises and the annual wage bill for SMEs, or 8.4% of the bene ciary’s total
turnover in 2019 for large enterprises and 12.5% for SMEs).

The Commission has indicated that, if such subordinated debt does not comply with the conditions set out in
section 3.3 of the Temporary Framework, such measure would need to be assessed under the stricter
recapitalisation conditions set out in section 3.11 (see below).

Section 3.5 –  Aid related to short- term export credit insuranceSection 3.5 –  Aid related to short- term export credit insurance

With respect to short-term export credit insurance (Section 3.5), which is already covered by European
legislation, [3434] the Commission acknowledges that, due to the Covid-19 crisis, cover for marketable risks could be
temporarily unavailable in certain countries, which may justify public intervention. As a result of the amendment of
the Temporary Framework of 4 April 2020, this is available for all countries, without the need for the Member State
to demonstrate that the respective country is temporarily “non-marketable.”

Section 3.6 -  Support for coronavirus related R&DSection 3.6 -  Support for coronavirus related R&D

Since the rst amendment to the Temporary Framework of 4 April 2020, Member States can grant aid in the form
of direct grants, repayable advances or tax advantages for Covid-19 and other relevant antiviral R&D (a bonus may
be granted for cross-border cooperation projects).

Section 3.7 –  Support for the construction and upscaling of  testing facilitiesSection 3.7 –  Support for the construction and upscaling of  testing facilities
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Since the rst amendment to the Temporary Framework of 4 April 2020, Member States can grant aid in the form
of direct grants, tax advantages, repayable advances and no-loss guarantees to support investments enabling the
construction or upscaling of infrastructures needed to develop and test products useful to tackle the Covid-19
outbreak, up to rst industrial deployment [3535] (companies can bene t from a bonus when their investment is
supported by more than one Member State and when the investment is concluded within two months after the
granting of the aid).

Section 3.8 –  Support for the production of  products relevant to tack le the Covid-19 outbreakSection 3.8 –  Support for the production of  products relevant to tack le the Covid-19 outbreak

Since the rst amendment to the Temporary Framework of 4 April 2020, Member States can grant aid in the form
of direct grants, tax advantages, repayable advances and no-loss guarantees to support investments enabling the
rapid production of Covid-19-relevant products (companies may bene t from a bonus when their investment is
supported by more than one Member State and when the investment is concluded within two months after the
granting of the aid).

Section 3.9 –  Targeted support in the form of  deferral of  tax payments and/or suspensions ofSection 3.9 –  Targeted support in the form of  deferral of  tax payments and/or suspensions of
social security contributionssocial security contributions

Since the rst amendment to the Temporary Framework of 4 April 2020, in order to further reduce the liquidity
constraints on companies due to the Covid-19 crisis and to preserve employment, Member States can grant
targeted deferrals of payment of taxes and of social security contributions in those sectors, regions or for types of
companies that are hit the hardest by the outbreak.

Section 3.10 –  Targeted support in the form of  wage subsidies for employeesSection 3.10 –  Targeted support in the form of  wage subsidies for employees

Since the rst amendment to the Temporary Framework of 4 April 2020, in order to help limit the impact of the
Covid-19 crisis on workers, Member States can contribute to the wage costs of those companies in sectors or
regions that have suffered most from the Covid-19 outbreak, and would otherwise have had to lay off personnel.
This aid is subject to the condition that (i) the wage subsidy is granted over a period of not more than 12 months
after the application for aid, for employees that would otherwise have been laid off and subject to the condition
that the bene tting personnel is maintained in continuous employment, (ii) the monthly wage subsidy shall not
exceed 80% of the monthly gross salary (including employer’s social security contributions) of the bene tting
personnel [3636] and (iii) the combined support [3737] does not lead to overcompensation of the wage costs of the
personnel concerned.

Section 3.11 –  Recapitalisation measures in the form of  equity and/or hybrid capital instrumentsSection 3.11 –  Recapitalisation measures in the form of  equity and/or hybrid capital instruments

As a result of the second amendment to the Temporary Framework of 8 May 2020, the Commission has added a
new, much debated section on recapitalisation measures in the form of equity and/or hybrid [3838] capital
instruments (Section 3.11), which can be part of schemes or individual measures. The potential aid package to
Lufthansa, at least insofar as the German State would take an equity interest in the airline, is being assessed
under this section. Interestingly, the Commission encourages the design of national support measures in a way
that meets the EU’s policy objectives related to green and digital transformation of their economies. Such
measures, which are by de nition of a longer-term nature than the ones listed above, and must be at the written
request of the bene ciary, need to meet the following main conditions to be declared compatible by the
Commission:
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1. By derogation to other measures contemplated in the Temporary Framework, recapitalisation measures shall
not be granted later than 30 June 2021;

2. All individual aid above EUR 250 million must be notified (even if part of an already- approved scheme);

3. It must be demonstrated that, without pubic intervention, the bene ciary would go out of business (or would
face serious di culties to maintain its operations) and the bene ciary is not able to nd nancing on the
markets at affordable terms (while existing horizontal measures at the national level must also be insu cient
to cover its liquidity needs);

4. It must also be in the common interest of the Member State to intervene, i.e. to avoid social hardship and
market failure due to signi cant loss of employment, the exit of an innovative company, the exit of a
systemically important company, the risk of disruption to an important service (or similar situations);

5. In any event, Covid-19 recapitalisations must not exceed the minimum needed to ensure the viability of the
bene ciary, and should not go beyond restoring the capital structure of the bene ciary pre-crisis. Importantly, in
assessing the proportionality of the measure, other State aid received (or planned) in the context of the crisis
shall be taken into account;

6. The Member State must receive adequate remuneration:
1. For equity instruments: 

 Capital injection: at the average share price of the bene ciary over the last 15 days (or by independent
expert if company not listed); 

 Buy-back by the bene ciary: price should be the higher amount of the nominal investment by the State
increased by an annual interest remuneration 200 basis points higher than for hybrid instruments (see table
below), and of the market price at the moment of the buy-back; 

 Sale to third parties: at market prices, following an open and non-discriminatory consultation of potential
purchasers (or sale on the stock exchange). The State may give existing shareholders priority rights.

2. For hybrid instruments: 
 Until conversion: remuneration at least equal to 1 year IBOR (or equivalent as published by the

Commission), plus the following premium:

3. At conversion into equity: price 5% or more below the so-called theoretical ex-rights price (TERP) at the time
of the conversion;

7. A so-called “step-up mechanism” shall also be included to encourage the State’s exit:
1. For equity instruments: additional shares granted to the State (or equivalent measure) corresponding to a

minimum of 10% increase in the remuneration of the State after 4 years (if the State has not sold at least
40% of its Covid-19 equity injection), and then again after 6 years (if the State has not sold in full its Covid-19
equity injection) (for unlisted companies, after 5 and 7 years respectively). The Commission may consider
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alternative mechanisms;

2. For hybrid instruments: same mechanism as above (i.e. additional shares corresponding to a 10%
remuneration increase) if the State has not sold its Covid-19 equity injection 2 years after the conversion.

8. If 6 years (7 years for SMEs and non-listed companies) after the Covid-19 recapitalisation the State’s
intervention has not been reduced below 15% of the bene ciary’s equity, a restructuring plan (in accordance
with the Commission’s Rescue and Restructuring Guidelines; see below) must be noti ed to the Commission
for approval. The Commission has indicated that, in such a case, it may take into account EU objectives and
national obligations linked to the green and digital transformation.

9. Additionally, a series of governance measures must be followed by the beneficiary:
1. As long as the Covid-19 recapitalisation has not been fully repaid, the bene ciary cannot make dividend

payments, non-mandatory coupon payments, or buy-back shares (other than in relation to the State);

2. As long as at least 75% of the Covid-19 recapitalisation has not been repaid, the remuneration of each
member of the management must not go beyond its xed remuneration as of 31 December 2019 (or, for
new members, the lowest xed remuneration of the management), and no bonuses (or other variable
remuneration) can be paid;

3. As long as at least 75% of the Covid-19 recapitalisation has not been repaid, the bene ciary (other than
SMEs) are prevented from acquiring a stake of more than 10% in competitors (or other operators in the
same line of business, including upstream and downstream), unless necessary to maintain the
beneficiary’s viability;

4. Recapitalisation cannot be used to cross-subsidise other economic activities that were in di culty on 31
December 2019 (to that effect, clear account separation shall be put in place in integrated companies);

5. Need to consider offering structural or behavioral commitments (in the sense of EU merger control) if the aid
is above EUR 250 million and the bene ciary has signi cant market power in at least one of its relevant
markets; and

6. The beneficiary cannot advertise the receipt of the aid for commercial purposes.

10. A bene ciary (other than SMEs) that has received a Covid-19 recapitalisation of more than 25% of its equity
must demonstrate a credible “exit strategy” which should be submitted to the Member State within 12 months
(unless the State’s new injection is reduced below 25% within 12 months). This exit strategy shall lay out: a plan
on the continuation of the bene ciary’s activity and the use of the State’s funds (including a payment schedule
of the remuneration and repayment of the State investment), as well as the measures undertaken to abide by
this schedule. The bene ciary must report annually to the Member State on progress and use of the aid, while
the Member State should, in turn, report periodically to the Commission.

With respect to all aid described above, Member States will generally have to publish relevant information on each
individual aid grant under the Temporary Framework within 12 months of granting (3 months for recapitalisations
under Section 3.11).

2.3. Article 107(3)(c) TFEU: Aid to companies facing acute liquidity needs
and/or facing bankruptcy due to COVID-19 outbreak
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Article 107(3)(c) TFEU, which targets the rescue and restructuring of distressed companies, [3939] enables Member
States to meet acute liquidity needs and support companies facing bankruptcy “due to or aggravated by” the Covid-
19 outbreak.

Rescue measures, which are temporary liquidity support to cover the company’s expected operating needs
(including loan and guarantees), are compatible provided that they meet a certain number of conditions, including:

1. any loan must be reimbursed and any guarantee must come to an end within 6 months (18 months for SMEs);

2. a “normal” remuneration for the loans and/or guarantees has to be paid by the beneficiary. [4040]

Restructuring measures involve more permanent assistance in order to restore the long-term viability of the
beneficiary. They are compatible provided that they meet a certain number of conditions, including:

1. The Member State must submit a “feasible, coherent and far-reaching” restructuring plan to restore the
bene ciary’s long-term viability (including, typically, nancial restructuring in the form of capital injections by
new or existing shareholders and debt reduction by existing creditors);

2. If Member States are free to choose the form of the restructuring aid, they must ensure that it is appropriate to
the issue addressed (e.g. in the case of solvency problems, increasing assets through recapitalisation might be
appropriate, whereas in a situation where the problems mainly relate to liquidity, assistance through loans or
loan guarantees might be sufficient);

3. The amount and intensity of restructuring aid must be limited to the strict minimum necessary to enable
restructuring to be undertaken (in particular, a su cient level of own contribution to the costs of the
restructuring and burden sharing with other creditors or shareholders must be ensured).

The Commission has indicated that companies that are not yet in di culty can also receive such support if they
face acute liquidity needs due to the COVID-19 outbreak. [4141]

Note from the Ed itors :  although the e-Competitions  ed itors  are doing their bes t to bu ild  aNote from the Ed itors :  although the e-Competitions  ed itors  are doing their bes t to bu ild  a
comprehens ive set of the lead ing EU and national antitrus t cases ,  the completeness  of the database cannotcomprehens ive set of the lead ing EU and national antitrus t cases ,  the completeness  of the database cannot
be guaranteed .  The present foreword  seeks  to provide readers  with  a view of the exis ting trends basedbe guaranteed .  The present foreword  seeks  to provide readers  with  a view of the exis ting trends based
primarily on cases  reported  in e-Competitions .  Readers  are welcome to bring any other relevant cases  toprimarily on cases  reported  in e-Competitions .  Readers  are welcome to bring any other relevant cases  to
the attention of the ed itors .the attention of the ed itors .

[11 ] Communication from the European Commission, Coordinated economic response to theCOVID-19 Outbreak, 13 March 2020. See Hans-Georg Kamann,  Frédéric Lou is ,Hans-Georg Kamann,  Frédéric Lou is ,Chris tian Duvernoy,  Anne Vallery,  John RatliffChris tian Duvernoy,  Anne Vallery,  John Ratliff , The EU Commission issues acommunication recalling the various options for Member States that are within the rules and adoptsa Temporary Framework for support measures to help with the effects of COVID-19 in order toprevent unfair distortions of competition and trade within the EU’s internal market, 13 March2020, e-Competitions May 2020 - II, Art. N° 93861, Jacques  Derenne,  Dimitris  Vallindas ,Jacques  Derenne,  Dimitris  Vallindas ,C iara Barbu-O ’ConnorCiara Barbu-O ’Connor , The EU Commission adopts a series of measures implementing aflexible approach for approving urgent aid granted by member states to companies affected by the
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COVID-19 outbreak, 13 March 2020, e-Competitions May 2020 - II, Art. N° 93862, andMarkus WellingerMarkus Wellinger , The EU Commission adopts the communication on the coordinated economicresponse to the COVID-19 outbreak, 13 March 2020, e-Competitions May 2020 - II, Art. N°94006.
[22] See 1 above.
[33 ] Commission Regulation (EC) No1407/2013 of 18 December 2013 on the application of
Articles 107 and 108 TFEU to de minimis aid (OJ L 352 of 24.12.2013) (the “De Minimis
Regulation”). See Phedon NicolaidesPhedon Nicolaides , The EU Commission issued new de minimis rules for stateaid control, 18 December 2013, e-Competitions December 2013, Art. N° 62163.
[44] Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of
aid compatible with the internal market in application of Articles 107 and 108 of the TFEU (OJ L
187 of 26.6.2014). See Phedon NicolaidesPhedon Nicolaides , The EU Commission issues a new regulationdeclaring certain categories of aid compatible with the internal market in application of Articles 107and 108 TFEU, 17 June 2014, e-Competitions June 2014, Art. N° 67663.
[55] GBER, article 2(18).
[66] European Commiss ionEuropean Commiss ion , The EU Commission invites comments on updated proposal onsimplified rules for State aid combined with EU support, inspired by temporary rules for aid totackle the COVID-19 outbreak, 11 May 2020, e-Competitions May 2020 - II, Art. N° 94820.
[77] Section 3.6.1 of the Rescue and Restructuring Guidelines.
[88 ] Statement by Executive Vice-President Margrethe Vestager on a draft proposal for a State aid
Temporary Framework to support the economy in the context of the COVID-19 outbreak, 17
March 2020 (STATEMENT/20/479). See James WebberJames Webber , The EU Commissioner Vestagerannounces a draft proposal for a State aid Temporary Framework to support the economy in thecontext of the COVID-19 outbreak, 17 March 2020, e-Competitions May 2020 - II, Art. N°93773.
[99] See 1 above.
[1010] See e.g. two Danish schemes (SA.56791 and SA.56774) and a Polish scheme (SA.57054)
that are not sector specific: European Commiss ionEuropean Commiss ion , The EU Commission approves under EUState aid rules €1.3 billion Danish scheme that partially compensates the self-employed for thelosses of turnover suffered due to the COVID-19, 25 March 2020, e-Competitions May 2020 - II,Art. N° 93960, European Commiss ionEuropean Commiss ion , The EU Commission approves a Danish State aidscheme to compensate the companies activities affected negatively by the COVID-19 outbreak, 8April 2020, e-Competitions April 2020, Art. N° 94187, and European Commiss ionEuropean Commiss ion , The EUCommission approves € 1.6 billion Polish scheme to compensate companies for damages suffereddue to COVID-19 outbreak and provide liquidity support, 29 May 2020, e-Competitions, Art. N°95156.
[1111] See Template Notification under Article 107(2)(b) TFEU published by the European
Commission.
[1212] The Commission maintains a list of its State aid decisions related to Covid-19 at:https://ec.europa.eu/competition/state_aid/what_is_new/State_aid_decisions_TF_and_107_2_b_and_107_3_b.pdf
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[1313] SA.56685, SA.56791, SA.56774 and SA.56795. Respectively, see: Kai Struckmann,Kai Struckmann,Genevra Forwood ,  Chris toph  Arhold ,  Aqeel KadriGenevra Forwood ,  Chris toph  Arhold ,  Aqeel Kadri , The EU Commission approves the firstCOVID-19 related State aid notification submitted by Denmark within 24 hours of the notificationto compensate damages caused by cancellations of large public events, 12 March 2020, e-Competitions May 2020 - II, Art. N° 93771, European Commiss ionEuropean Commiss ion , The EU Commissionapproves under EU State aid rules €1.3 billion Danish scheme that partially compensates the self-employed for the losses of turnover suffered due to the COVID-19, 25 March 2020, e-Competitions May 2020 - II, Art. N° 93960, European Commiss ionEuropean Commiss ion , The EU Commissionapproves a Danish State aid scheme to compensate the companies activities affected negatively by theCOVID-19 outbreak, 8 April 2020, e-Competitions April 2020, Art. N° 94187, and EuropeanEuropeanCommiss ionCommiss ion , The EU Commission approves Danish public guarantee of up to €137 million tocompensate airline SAS for damage caused by COVID-19 outbreak, 15 April 2020, e-CompetitionsState aid & Covid-19, Art. N° 94292.
[1414] SA.57284.
[1515] SA.57501 and SA.57061. See European Commiss ionEuropean Commiss ion , The EU Commission approves €38million Swedish scheme to compensate damages caused by cancelled or postponed cultural eventsdue to COVID-19 outbreak, 22 April 2020, e-Competitions April 2020, Art. N° 94446 andEuropean Commiss ionEuropean Commiss ion , The EU Commission approves a €137 million Swedish State aid publicguarantee to compensate an airline company for damage suffered due to the COVID-19 crisis, 24April 2020, e-Competitions April 2020, Art. N° 94479.
[1616] SA.56765 (France), SA.56867 (Germany) and SA.57054 (Poland). See EuropeanEuropeanCommiss ionCommiss ion , The EU Commission approves French scheme deferring payment by airlines ofcertain taxes to mitigate economic impact of COVID-19 outbreak, 31 March 2020, e-CompetitionsMay 2020 - II, Art. N° 94091, European Commiss ionEuropean Commiss ion , The EU Commission approves a €550million German State-guaranteed loan to compensate airline Condor for damage caused by COVID-19 outbreak, 27 April 2020, e-Competitions April 2020, Art. N° 94477, and EuropeanEuropeanCommiss ionCommiss ion , The EU Commission approves € 1.6 billion Polish scheme to compensate companiesfor damages suffered due to COVID-19 outbreak and provide liquidity support, 29 May 2020, e-Competitions, Art. N° 95156.
[1717] SA.56795, SA.57061 and SA.56867 - covered respectively in European Commiss ionEuropean Commiss ion , TheEU Commission approves Danish public guarantee of up to €137 million to compensate airline SASfor damage caused by COVID-19 outbreak, 15 April 2020, e-Competitions State aid & Covid-19,Art. N° 94292, European Commiss ionEuropean Commiss ion , The EU Commission approves a €137 million SwedishState aid public guarantee to compensate an airline company for damage suffered due to theCOVID-19 crisis, 24 April 2020, e-Competitions April 2020, Art. N° 94479, and EuropeanEuropeanCommiss ionCommiss ion , The EU Commission approves a €550 million German State-guaranteed loan tocompensate airline Condor for damage caused by COVID-19 outbreak, 27 April 2020, e-Competitions April 2020, Art. N° 94477; see also, in the airline sector, the French regime offering a
deferred payment of certain aeronautical taxes (SA.56765) - covered in European Commiss ionEuropean Commiss ion ,The EU Commission approves French scheme deferring payment by airlines of certain taxes tomitigate economic impact of COVID-19 outbreak, 31 March 2020, e-Competitions May 2020 - II,Art. N° 94091.
[1818] SA.56685 and SA.57501. See Kai Struckmann,  Genevra Forwood ,  Chris tophKai Struckmann,  Genevra Forwood ,  Chris tophArhold ,  Aqeel KadriArhold ,  Aqeel Kadri , The EU Commission approves the first COVID-19 related State aidnotification submitted by Denmark within 24 hours of the notification to compensate damagescaused by cancellations of large public events, 12 March 2020, e-Competitions May 2020 - II, Art.
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N° 93771 and European Commiss ionEuropean Commiss ion , The EU Commission approves €38 million Swedishscheme to compensate damages caused by cancelled or postponed cultural events due to COVID-19outbreak, 22 April 2020, e-Competitions April 2020, Art. N° 94446.
[1919] SA.57284 (Finland).
[2020] SA.57352 (Denmark).
[2121] Communication from the European Commission, Temporary Framework for State aidmeasures to support the economy in the current COVID-19 outbreak, 19 March 2020.https://ec.europa.eu/competition/state_aid/what_is_new/sa_covid19_temporary-framework.pdf .
See, e.g. Morten Nissen ,  José RivasMorten Nissen ,  José Rivas , The EU Commission adopts a new Temporary Frameworkto complement the existing State aid toolbox during the COVID-19 outbreak, 19 March 2020, e-Competitions May 2020 - II, Art. N° 93810, James Webber,  Ruba Noorali,  Sara Ashall,James Webber,  Ruba Noorali,  Sara Ashall,Matthew Read ings ,  Elvira Aliende RodriguezMatthew Read ings ,  Elvira Aliende Rodriguez , The EU Commission announces a majorrelaxation of the State aid rules via a new Temporary Framework during the COVID-19 outbreak,19 March 2020, e-Competitions May 2020 - II, Art. N° 93813, and François-CharlesFrançois-CharlesLaprévote,  Theodora Zagoriti,  Giu lio Cesare RizzaLaprévote,  Theodora Zagoriti,  Giu lio Cesare Rizza, The EU Commission adopts aTemporary Framework to support the economy in the context of the COVID-19 outbreak, 19March 2020, e-Competitions May 2020 - II, Art. N° 93837.
[2222] See Kai Struckmann,  Genevra Forwood ,  Chris toph  Arhold ,  Aqeel KadriKai Struckmann,  Genevra Forwood ,  Chris toph  Arhold ,  Aqeel Kadri , The EUCommission approves the first COVID-19 related State aid notification submitted by Denmarkwithin 24 hours of the notification to compensate damages caused by cancellations of large publicevents, 12 March 2020, e-Competitions May 2020 - II, Art. N° 93771 and Amélie Champsaur,Amélie Champsaur,Daniel P.  Cu lley,  François-Charles  Laprévote,  Till Mueller-IboldDaniel P.  Cu lley,  François-Charles  Laprévote,  Till Mueller-Ibold , The EU Commissionapproves a COVID-19 related measure aimed at compensating event organisers for losses caused bycancellation, 12 March 2020, e-Competitions May 2020 - II, Art. N° 93809.
[2323] https://ec.europa.eu/competition/state_aid/what_is_new/State_aid_decisions_TF_and_107_2_b_and_107_3_b.pdf
[2424] Within the meaning of article 2(18) of the GBER.
[2525] For agricultural, fisheries and aquacultural sectors, specific conditions apply.
[2626] In the latter case, certain conditions must be complied with for the financial institution not to
be considered a beneficiary of the aid itself (to the largest extent possible, the advantages of the
public guarantee or subsidised interest rates on loans must be passed on to the final beneficiaries).
[2727] As an alternative, Member States may notify schemes (as opposed to individual guarantees)
where maturity, pricing and guarantee coverage can be modulated (e.g. lower guarantee coverage
offsetting a longer maturity).
[2828] Including social charges as well as the cost of personnel working on the undertakings site but
formally in the payroll of subcontractors. In the case of undertakings created on or after 1 January
2019, the maximum loan must not exceed the estimated annual wage bill for the first two years in
operation.

[2929] With appropriate justification and based on a self-certification by the beneficiary of its liquidity
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[2929] With appropriate justification and based on a self-certification by the beneficiary of its liquidity
needs, the amount of the loan may be increased to cover the liquidity needs from the moment of
granting for the coming 12 months (18 months for SMEs).
[3030] If not (where losses are first attributed to the State and only then to the credit institutions,
i.e. a first-loss guarantee) this is reduced to 35% of the loan principal. In both cases, when the size
of the loan decreases over time, the guaranteed amount has to decrease proportionally.
[3131] https://ec.europa.eu/competition/state_aid/legislation/reference_rates.html
[3232] In addition, for the credit risk margin applicable to SMEs for a 1-3 year maturity loan, the
minimum all-in interest rate (base rate plus the credit risk margins) should be at least 10 bps per
year.
[3333] Debt which is subordinated to ordinary senior creditors in the case of insolvency proceedings
(paragraph 26).
[3434] Communication from the Commission of 19 December 2012 on short-term export-credit
insurance (OJ C 392, 19.12.2012, p.1-7).
[3535] These include medicinal products (including vaccines) and treatments, medical devices and
equipment (including ventilators and protective clothing, as well as diagnostic tools), disinfectants,
data collection and processing tools useful to fight the spread of the virus.
[3636] Member States may also notify, in particular in the interest of low-wage categories, alternative
calculation methods of the aid intensity, such as using the national wage average or minimum wage,
provided the proportionality of the aid is maintained.
[3737] Wage subsidies may be combined with other generally available or selective employment
support measures, and may further be combined with tax deferrals and deferrals of social security
payments.
[3838] According to the Commission, hybrid capital instruments are instruments that have
characteristics of debt as well as of equity. For instance, convertible bonds are remunerated like
bonds until they are converted into equity. The assessment of the overall remuneration of hybrid
capital instruments thus depends on the one hand on their remuneration while they are debt-like
instruments and on the other hand on the conditions for conversion into equity-like instruments.
[3939] Guidelines from the European Commission on State aid for rescuing and restructuring non-
financial undertakings in difficulty, 31 July 2014 (2014/C 249/01) (the “Rescue and
Restructuring Guidelines”).
[4040] Reference rate set out by the European Commission for weak undertakings offering normal
levels of collateralization (Communication from the Commission on the revision of the method for
setting the reference and discount rates (OJ C 14, 19.1.2008, p. 6)).
[4141] Communication from the European Commission, Coordinated economic response to theCOVID-19 Outbreak, 13 March 2020, Annex 3.
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