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Historically, crises have been catalysts of legal and political change. On occasion of the COVID-19 emergency, this
week (April 20th, 2020) the Ecuadorian competition agency (‘Superintendencia de Control del Poder de Mercado’)
(“SCPM”) has arguably made one of the most important legal reforms since that country’s competition act was
enacted in 2011.

Ecuador has a mandatory pre-completion noti cation and clearance regime. Up to this day, all noti able
transactions [11] have had to follow the same regular scheme, whose minimum legal duration is of 84 working days
(four and a half months) [22] , regardless of the likelihood of detrimental effects on competition. Now, via reform of
secondary legislation, the SCPM has implemented a fast-track merger review proceeding, whose minimum
duration is expected to be of 35 working days from the date of ling, which equates the 25 working days duration
of the EU’s Phase I.

In order to be admitted to the new procedural course, at least one of the following five criteria must be met:

1. The operator taking control shall not, directly or indirectly, conduct business in Ecuador.

2. The parties’ joint share in each of the relevant markets (both in horizontal and vertical mergers) shall be of less
than 30%.Put differently, when a transaction requires the prior authorization from the SCPM because of meeting
the turnover threshold [33], but without ful lling the market share one [44] , it will be analyzed through this
expedited proceeding.

3. For horizontal mergers, in each relevant market the pre-merger Her ndahl-Hirschman Index (HHI) shall be of
less than 2000 points and the post-merger variation shall be of less than 250 points.

4. For vertical mergers, in each relevant market the pre-merger Her ndahl-Hirschman Index (HHI) shall be of less
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than 2000 points.

5. The operation shall involve economic operators that are in risk of bankruptcy, i.e.:
The target company shall not be able to meet financial obligations in the near future.

There shall not be alternatives that are less restrictive of competition.

Absent the merger, the target company would cease to participate in the market.

The latter scenario - the ‘failing rm’ one - is also an innovation for the Ecuadorian competition regime, which
seems aiming to adopt the international practices on the matter. Previously, distressed M&A cases were only
marginally tackled by legislation. Prior to the enactment of the reform, the regulations to the Ecuadorian
competition act required the decision to be mandated by a different, unspeci ed public authority in accordance
with laws and regulations related to liquidation, bankruptcy, insolvency, or other similar procedures. Now, the
reform has made clear that the competition agency is the one that must evaluate the failing firm defense.

A couple of questions on the failing rm option already come to mind. For example, the text of the reform requires
proof that all possible efforts were made to sell the company or its assets to the least restrictive option. A literal
interpretation will always require considering selling the company or its assets to a new entrant, which may be too
stringent of a test. In the same way, the SCPM has not adopted the counterfactual of the ‘assets’ leaving the
market, but rather that of the whole company doing so, which, depending of the content given by the agency, could
also be deemed as too strict Vid. [55].

Although undoubtedly a response to the current environment, the change is one that has been long asked for by
economic players in Ecuador. From a strictly practical perspective, the initiative of the competition agency will
surely be welcomed by undertakings looking to adequately respond to the business demands of one of the most
affected countries by COVID-19 in the region. Nevertheless, besides the aforementioned, some other issues will
still have to be answered in the following days and weeks, e.g. the convenience of establishing the same market
share threshold for both vertical and horizontal concentrations; what exactly comprehends ‘the near future’
criterion within the ‘failing rm defense’, as well as the required breadth of evidence to support it; whether the
failing rm alternative implies the recognition of the existence of certain anti-competitive effects; the legal
competence of the SCPM for making these modi cations in the rst place, etc. In any case, the rst step toward a
more efficient competition system, aligned with the broader national policies, has been taken.

This new proceeding will remain in force when the health emergency is over. Furthermore, during the health crisis,
the suspension of terms that affects most competition proceedings will not apply to fast-track merger reviews.

In contextIn context

On March 11th, 2020, a state of health emergency was declared in Ecuador due to the COVID-19 pandemic. On
March 13th, 2020, the SCPM started working remotely. On March 16th, 2020, the Ecuadorian competition agency
decided to stop the clock for all its proceedings, including noti cations of economic concentrations. On April 20th,
2020, the suspension was lifted for certain merger review proceedings, and the fast-track one was instituted.

[11] An operation is subject to merger control authorization when the transaction has effects within
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[11] An operation is subject to merger control authorization when the transaction has effects within
the Ecuadorian market, and one of two conditions is met: a) the turnover of the resulting entity is
over the amount set by the Regulatory Board (see footnote 3 below); b) as a result of the
transaction, the company reaches or increases a market share of 30% or more within the relevant
market in which the company operates.
[22 ] In practice, merger reviews in Ecuador take approximately between four and twelve months,
depending on the circumstances
[33] For deals involving financial institutions, the turnover threshold for 2020 is US$1.28 billion;
for deals involving insurance and re-insurance companies, US$85.6 million; for other deals, US$80
million.
[44] Acquisition or reinforcement of a market share equal or greater than 30%.
[55] Case IV/M308 Kali und Salz/MdK/Treuhand. OJ 1994 L186/30.

 

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 3 Andres Rubio Puente | Concurrences | N°94483


	April 2020
	The Ecuadorian Competition Authority publishes new merger review procedure due to COVID-19 crisis

