
Introduction

While some businesses may choose to delay transactions in light of Covid-19, many transactions will clearly
continue and some of these will need to be completed with some urgency, in particular in cases of nancial
distress.

Merger control regimes are still in operation, although there have been some changes, in particular to encourage
parties to delay noti cations [11], and in some cases, merger control authorities have temporarily closed [22] (see
further our recent updates covering the impact of Covid-19 on competition law and merger control in the UK and
EU , Asia  and Australia ).

This note considers how merger control processes can best be navigated in times of crisis, for example, where the
urgent completion of a transaction may be required, or the target is otherwise in significant financial difficulty.
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In most merger control regimes, there is a prohibition on completing transactions before clearance has been
received, and signi cant nes and other penalties may be imposed for "gun jumping". In these jurisdictions,
parties looking to complete urgent transactions might consider seeking derogations from the standstill
obligations (where available), or in certain circumstances could consider deal structures which avoid
triggering merger control.

In so-called voluntary regimes, there is no similar restriction, although complications may arise in these
jurisdictions from completing noti able transactions before obtaining clearance, such as "hold separate"
orders requiring the merged businesses to be operated independently and the risk that the transaction may
ultimately have to be unravelled.

Where noti cations are made, parties might consider whether "failing rm" or weakened competitor
arguments would apply, although these are interpreted strictly by regulators.

Parties will also need to consider the impact of foreign investment regimes. Covid-19 has prompted some
jurisdictions to focus even more closely on such controls as they seek to protect against strategic assets
falling into the hands of foreign entities over which they may have less influence.

The general merger control position

The majority of merger control regimes globally, including the EU Merger Regulation ("EUMREUMR"), the US and China,
impose a strict prohibition on completing a noti able merger before clearance has been granted. In such
jurisdictions, nes may be imposed for early completion or for taking steps to start integrating the merged
businesses before clearance has been granted (known as "jumping the gun"). [33]

However, some jurisdictions, for example, the UK, Australia and Singapore, operate so-called "voluntary" regimes.
In these jurisdictions, the transaction may lawfully be completed prior to securing merger clearance. It is therefore
possible to exchange and complete simultaneously, prior to merger clearance being granted. However, there are
complications in doing so, including:

in the UK, the Competition and Markets Authority ("CMACMA") will invariably impose a "hold separate"/initial
enforcement order if it reviews a transaction which has already completed (whether following noti cation or
having identi ed the transaction through its mergers intelligence function). The effects of this are considered
further below;

in Australia, the Australian Competition and Consumer Commission ("ACCCACCC") can bring proceedings and seek
orders from the Federal Court, such as an injunction to prevent a transaction from completing or, in the case of
a completed transaction, the imposition of nes and divestment of shares or assets, if the transaction is likely
to have the effect of substantially lessening competition in any market in Australia; and

in Singapore, the Competition and Consumer Commission of Singapore ("CCCSCCCS ") will not hesitate to impose
interim measures directions (to prevent the merger from completing or on completion to prevent the parties
from exercising their rights under the merger) until it has completed its investigation.

Mandatory merger control regimes

 

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 2 Neil Cuninghame, Denis Fosselard, Peter Armitage, Nigel Parr,
Christopher Eberhardt | Concurrences | N°94286



The majority of jurisdictions have merger control regimes which require mandatory pre-completion noti cation and
clearance. As noti cation and clearance will take a minimum of several weeks in most jurisdictions (and
sometimes considerably longer), the necessity of making a mandatory ling and waiting for clearance before
closing may present significant difficulties for transactions which need to complete urgently.

However, there are a number of ways in which the delay between exchange and completion can potentially be
avoided, or at least reduced. We focus below on the EUMR, but similar mechanisms (or some of them) are also
available under other regimes.

In particular, a derogation can be sought from the obligation not to complete the transaction prior to clearance in
the EU. Alternatively, it may be possible to structure the transaction so that control (for merger control purposes)
does not arise.

Derogation from the suspensory requirement

Under the EUMR, it is possible to apply to the European Commission for a derogation from the obligation not to
close a transaction prior to obtaining clearance (for more information on the EUMR merger control regime see our
Quickguide ). It is also possible to apply for similar derogations/exemptions under the merger control regimes of
a number of the EU Member States (including Germany, France and Spain) as well as in other jurisdictions
including Brazil.

In order to receive a derogation under the EUMR, the transaction must satisfy two conditions:

no negative effect on competition; and

the threat of serious damage for the parties or third parties if no derogation is granted.

As regards the rst condition, the Commission will typically only grant derogations in cases where it can clearly
determine that there is no prospect of a negative effect on competition, i.e. where the parties can demonstrate
there are no, or only very minor, overlaps in their competitive activities. [44]

With respect to the second condition, nancial distress is a common ground for seeking a derogation. Derogations
have in the past been granted where there has been a high risk of insolvency occurring within the timescale of the
usual EUMR process. For example, during the 2008 nancial crisis, derogations were granted for the acquisition by
Santander of Bradford & Bingley’s retail deposits business (and related assets) and the acquisition of Fortis by
BNP Paribas.

Some of these derogations were granted extremely rapidly. For example, the Bradford & Bingley derogation was
granted in less than 24 hours of receipt of the formal application. However, this was to a signi cant extent driven
by the fact that the application was actively supported by the UK Government on the grounds, which the
Commission accepted, that the nancial failure of Bradford & Bingley would likely have had an adverse impact on
the stability of the nancial system as a whole. [55] Most struggling businesses are of course unlikely to be able to
call on such arguments.

Just over 40 transactions have been granted derogations from the standstill obligation under the EUMR since its
adoption in 1990.

 

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 3 Neil Cuninghame, Denis Fosselard, Peter Armitage, Nigel Parr,
Christopher Eberhardt | Concurrences | N°94286

https://www.ashurst.com/en/news-and-insights/legal-updates/quickguide---eu-merger-control/


In terms of process, a relatively detailed submission setting out why a derogation is appropriate needs to be made.
As noted above, the Commission can act very quickly in granting a derogation if needed. However, typically the
Commission will require at least a few working days in which to consider the application and the parties may need
to provide further information.

As the Commission frequently grants clearance in straightforward cases within 16-18 working days, parties need
to consider on a case-by-case basis whether it would be better to seek a derogation or simply to try to expedite the
merger review process. Certainly, experience suggests that in most cases, the Commission’s preference will be to
try to get through the merger approval process quickly rather than going through a derogation application process
(as well as the normal merger clearance process). Amongst other things, this will depend on whether it is likely that
the target business will be able to continue functioning for the duration of the typical EUMR process. As noted
above, an EUMR clearance can be obtained within 16 working days of formal application in straightforward cases,
but the time to draft the EUMR noti cation form and generally to engage in pre-noti cation discussions with the
Commission also needs to be factored in.

If a derogation is granted, it will typically be subject to a number of conditions. In particular:

the derogation is not an exemption and parties must typically agree a time period within which a noti cation will
be made, although this may be after completion;

the derogation will generally be limited to the minimum amount of control that is required in order to avoid the
threat of serious damage. For example, the acquirer may be permitted to complete the transaction and take
related actions (e.g. to secure nancing), but is unlikely to be permitted to take general strategic control until
the actual clearance has been obtained.

Structuring the transaction to avoid an acquisition of control

It may be possible to structure the transaction so that control (for merger control purposes) does not arise.

For example, under the EUMR, in circumstances where at least three parties each hold minority shareholdings in a
target company, and none of them individually has veto rights over key strategic decisions (such as the
appointment of senior management, or the approval of the annual budget and business plan) or a shareholding
su ciently large to amount to sole control in practice, a situation of no overall control (or "shifting allegiances")
may arise. In this scenario, as there is no acquisition of control (whether sole or joint), the transaction would not
require notification.

Whilst shifting allegiance structures have been successfully deployed before the European Commission in many
cases, they require careful drafting in order to avoid the Commission nding that one or more parties has in fact
acquired control. In particular, the Commission may subject the arrangements to particular scrutiny where the
parties attempt, at a later stage, to alter the structure of the transaction to acquire the protection of strategic
vetoes. If the Commission determines that this was the purpose from the outset and that the two steps in fact
formed part of a single transaction, it may consider that a notification obligation arose at the first stage.

In other jurisdictions, informal advice from the State Administration for Market Regulation ("SAMRSAMR") and its
predecessor suggests that shifting allegiances structures are also recognised in China.
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Adopting such a structure (and so avoiding triggering merger noti cation requirements) can be of particular bene t
in the context of auction processes, where sellers may prefer bidders who trigger fewer filing requirements.

In some instances, an alternative approach may be for the proposed transaction to be structured in two stages or
to defer the acquisition of control by using option structures. However, such structures should not besuch structures should not be
entered into lightlyentered into lightly . As suggested above, the Commission (and other regulators) may view two-stage
transactions as parts of a single transaction, rather than as two separate transactions. In that event, the obligation
not to complete the transaction before clearance would apply to both parts of the transaction, not only to the
second part.

Importantly, the Commission has the power to impose very signi cant nes for implementing a noti able
transaction without rst obtaining clearance. For example, in 2019, a €28 million ne was imposed on Canon in
circumstances where it used a two-stage structure involving options to acquire control of Toshiba Medical
Systems, only applying for clearance at the stage that it wanted to exercise its options. [66] Canon was also ned in
other jurisdictions, including the US and China [77].

Voluntary merger control regimes

While there is no equivalent standstill obligation in voluntary merger control regimes, so that transactions may
legitimately complete before clearance is granted, there remain a number of complexities which can impact on
urgent transactions. We consider some of these below.

The UKThe UK

As mentioned above, the UK regime is voluntary and therefore does not require transactions to be noti ed and
cleared before they can be completed (for more information on the UK merger control regime see our
Quickguide ) . However, the CMA will invariably impose a "hold separate" order/initial enforcement order ("IEOIEO ")
on any completed transaction which it investigates. An IEO freezes any further integration of a completed merger,
and may even require that any integration which has already taken place be reversed [88] (in rare cases, an IEO may
also be imposed on anticipated mergers, potentially preventing completion prior to clearance). The order will
require that the two businesses are managed as two separate entities. Standard provisions in an IEO include
restrictions relating to:

Appointing directors or other staff of the buyer to the Board or other management positions of the target.

Seconding employees to the target from the buyer.

Integrating the businesses of the buyer and the target, including as regards assets, employees, marketing,
sales etc.

The buyer ensuring that there are su cient nancial and other resources available to the target so that it can
carry out its pre-merger business plans.

The buyer engaging in the target’s strategic decision-making.

The buyer viewing competitively sensitively information of the target.
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It is possible to agree derogations from the standard IEO to permit limited actions (subject to safeguards) but
these take time to negotiate and agree with the CMA. In practice, it is recommended that parties engage with the
CMA as early as possible (and ideally prior to completion) so that essential derogations can be agreed in advance.

It should also be noted that an acquirer which completes a transaction without obtaining CMA clearance is
accepting the risk that the CMA may decide that the transaction is problematic and ultimately require remedies
(e.g. divestments) to resolve its concerns, or in rare cases the whole target business to be divested.

AustraliaAustralia

The regime in Australia is also voluntary and there is therefore no legal requirement for transactions to be cleared
before they can be completed. However, the ACCC can seek an urgent injunction to prevent a transaction
completing until it has had sufficient time to investigate it thoroughly. As noted above, fines may also be imposed if
completed transactions are thought likely to have the effect of substantially lessening competition.

Currently, the ACCC continues to accept new requests for merger clearance and anticipates that the timing of its
clearance decisions will generally be in line with its usual guidance. The ACCC may also be prepared to review
some transactions on an expedited basis.

SingaporeSingapore

While the regime in Singapore is also voluntary, if a merger substantially lessens competition, the CCCS can
impose substantial nes of up to 10% of the Singapore turnover for each year of infringement, up to a maximum of
3 years. As with other voluntary regimes, directions to remedy, mitigate or eliminate the adverse effects arising
from the merger may also be issued. In addition, interim measures may be ordered to block anticipated mergers
temporarily.

Substantive merger control issues relevant to distressed targets

In the context of transactions involving distressed targets, there are two particular issues which merit
consideration where the acquirer has signi cant overlapping businesses with those of the target (and therefore
neither a speedy clearance, nor a derogation from the suspensory obligation under the EUMR is likely to be
available), namely:

the "failing firm" defence; and

a weakened competitor, or "flailing firm" argument.

The "failing firm" defence is in principle accepted by many competition authorities globally. [99]

In broad terms, where one of the parties to a transaction is failing and will exit the market in the absence of the
transaction, this reduction in the number of competitors should not be attributed to the transaction. Rather, the
assessment of the effect of the transaction on competition should be assessed by reference to a world in which
the restructured business did not exist as an independent entity.
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Whilst this argument may appear attractive in the current environment, it effectively requires the parties to concede
that the transaction may have anti-competitive effects, which is not often appealing.

Moreover, there are generally strict conditions for the application of the failing rm defence, the satisfaction of
which will need to be demonstrated to the regulator on the basis of compelling evidence. It will likely be necessary
to establish that:

absent the merger, the company (and its business/assets) would inevitably have exited the market in the near
future and there is no serious prospect of a successful re-organisation; and

there is no less anti-competitive alternative to the transaction, such as the purchase of the failing rm (or its
core assets) by an alternative buyer which raises fewer competition concerns or, potentially, the rm exiting
and remaining players competing for its market share rather than all of its market share transferring to one
competitor.

Regulators are typically strict in their application of failing rm arguments. In many cases, the application of these
arguments is rejected (including where a company enters into administration), often because the regulator
concludes that there are alternative, less anti-competitive purchasers. It should also not be assumed that the
current situation will make the defence easier to substantiate. For example, the ACCC has made it clear that it will
"look through" the current market conditions. This means that the ACCC will take into account not only the current

nancial situation but also the longer term impact on competition of changes in market structures. This is
understood to mean that current nancial distress caused by COVID-19 is unlikely to be viewed by the ACCC as
sufficient on its own to support failing firm arguments.

Nevertheless, the failing rm defence has been accepted in some cases, and this is also beginning to happen in
the context of COVID-19. On 17 April 2020, the CMA announced in the context of its detailed Phase 2 investigation
into the acquisition by Amazon of a minority stake in Deliveroo that it had provisionally found that the transaction
was not expected to result in a substantial lessening of competition. This followed the CMA’s December 2019
Phase 1 decision that the transaction merited a detailed investigation due to the risks it posed to competition.
Speci cally, the CMA has provisionally concluded that, in light of COVID-19 and the resulting impact on Deliveroo’s
revenues, Deliveroo is likely to exit the market without receiving the additional funding available from Amazon
through the acquisition, that no less anti-competitive investor than Amazon is likely to be available, and that
Deliveroo’s exit would be more detrimental to customers and competition than the transaction. [1010] The CMA is
aiming to reach its final decision by the end of May 2020.

Other previous examples of the failing rm defence being applied include by the European Commission in Aegean
Airlines/Olympic Air II (M.6796) in 2013, and by the CMA in Aer Lingus/Cityjet in 2018 [1111].

The concept of the " ailing rm" defence is based on the fact that regulators will typically be required to assess
future competition in the marketplace by reference to historic data. The ailing rm argument applies where,
although not in imminent danger of collapse or market exit absent the transaction, one of the parties has recently
been weakened and thus its historic market share may overstate its current and future competitiveness.

Again, the success of this argument is likely to be based on the availability of compelling evidence as to the future
competitiveness of the company in question and its prospects for successful reorganisation and rejuvenation. In
this regard, the fact that the current crisis is generally seen as likely to be temporary means that liquidity issues
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caused by COVID-19 are unlikely to be seen as justifying a permanent change to the market structure which may
be anti-competitive.

For more information on substantive analysis in merger control reviews, see our Quickguide .

The growing importance of foreign investment regimes

In addition to the need to secure merger clearance, many jurisdictions have foreign investment regimes. [1212] There
has been a trend in recent years for countries (and the EU) either to introduce foreign investment regimes for the

rst time, or to strengthen their regimes. This re ects a concern to ensure that strategic assets and critical
national infrastructure do not fall into the hands of undesirable foreign owners, or more generally to ensure that
countries do not become overly dependent on foreign entities, including state-owned entities.

In the context of the Covid-19 crisis, there has been increasing focus on these regimes as countries seek to
protect their healthcare assets and infrastructure. [1313] For example, the EU has urged its Member States to make
full use of national foreign investment regimes in the case of acquisitions that could pose a risk to critical health
infrastructures and the supply of critical inputs. Similarly, the Australian Government has reduced the monetary
threshold for mandatory noti cation of transactions to the Foreign Investment Review Board to A$0, meaning that
many more transactions will need to be noti ed. The timetable for FIRB decisions has also been extended to 6
months.

An uptick in interventions against acquisitions by foreign entities, particularly but not only in the healthcare sector,
therefore seems likely in the coming weeks and months. Where relevant, this will need to be factored into deal
timetables.

Note from the Ed itors :  although the e-Competitions  ed itors  are doing their bes t to bu ild  aNote from the Ed itors :  although the e-Competitions  ed itors  are doing their bes t to bu ild  a
comprehens ive set of the lead ing EU and national antitrus t cases ,  the completeness  of the database cannotcomprehens ive set of the lead ing EU and national antitrus t cases ,  the completeness  of the database cannot
be guaranteed .  The present foreword  seeks  to provide readers  with  a view of the exis ting trends basedbe guaranteed .  The present foreword  seeks  to provide readers  with  a view of the exis ting trends based
primarily on cases  reported  in e-Competitions .  Readers  are welcome to bring any other relevant cases  toprimarily on cases  reported  in e-Competitions .  Readers  are welcome to bring any other relevant cases  to
the attention of the ed itors .the attention of the ed itors .
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[22] See, e.g. Austrian Competition AuthorityAustrian Competition Authority , The Austrian Competition Authoritytemporarily suspends most business operations and announces an electronic system for submitting
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merger notifications as special measures due to COVID-19, 16 March 2020, e-CompetitionsCompetition Law & Covid-19, Art. N° 93781, and Malays ian Competition AuthorityMalays ian Competition Authority , TheMalaysian Competition Authority temporarily closes its offices following the Government’sMovement Restriction Order due to COVID-19, 17 March 2020, e-Competitions CompetitionLaw & Covid-19, Art. N° 93818.
[33] See David  Hu ll,  Catherine Gord leyDavid  Hu ll,  Catherine Gord ley , Gun Jumping in Europe: An Overview of EU andNational Case Law, 11 January 2018, e-Competitions Gun jumping, Art. N° 85642.
[44] See, e.g. John Gatti,  Jon DennessJohn Gatti,  Jon Denness , The European Commission grants a partial derogationfrom the suspension of the implementation of a proposed merger in the manufacture and sale oftissue products (Kimberly-Clarke/Scott Paper), 12 September 1995, e-Competitions September1995, Art. N° 39590.
[55] See Koen Van de CasteeleKoen Van de Casteele, The EU Commission approves the measures taken by the UKGovernment for the liquidation of a UK specialist mortgages and savings products company(Bradford & Bingley), 25 January 2010, e-Competitions January 2010, Art. N° 37453.
[66] See Sara Ashall,  James Webber,  Matthew Read ingsSara Ashall,  James Webber,  Matthew Read ings , The EU Commission imposes a fineof €28 million for “gun-jumping” on a Japanese manufacturer of imaging and optical products(Canon), 27 June 2019, e-Competitions June 2019, Art. N° 91012, C lara García Fernández ,C lara García Fernández ,Miguel Troncoso Ferrer ,  Sara Moya Izqu ierdoMiguel Troncoso Ferrer ,  Sara Moya Izqu ierdo, The EU Commission fines a company €28million for partial gun-jumping in the imaging and optical products market (Canon / ToshibaMedical Systems), 27 June 2019, e-Competitions June 2019, Art. N° 91418, and Pedro CallolPedro Callol ,The EU Commission imposes fine of €28 million on a Japanese imaging and optical productscompany for gun-jumping (Canon / Toshiba Medical Systems), 27 June 2019, e-CompetitionsJune 2019, Art. N° 91513.
[77] See Adrian EmchAdrian Emch , The Chinese MOFCOM rules that a foreign-to-foreign deal "jumped thegun" in breach of antitrust rules (Canon / Toshiba Medical Systems), 16 December 2016, e-Competitions December 2016, Art. N° 82646, Wendy Ng,  Allan Fels ,  Adrian Emch ,  XiaoyeWendy Ng,  Allan Fels ,  Adrian Emch ,  XiaoyeWangWang , The Chinese MOFCOM fines a merger in medical imaging market for gun jumping(Canon / Toshiba Medical Systems), 16 December 2016, e-Competitions December 2016, Art. N°88642.
[88] See, e.g. Matt Evans ,  Victoria YuanMatt Evans ,  Victoria Yuan , The UK Competition Authority issues first orderreversing pre-closing integration (Smartbox / Tobii), 28 February 2019, e-Competitions February2019, Art. N° 89743.
[99] See Alf-Henrik  B ischke,  Jochen Burrich terAlf-Henrik  B ischke,  Jochen Burrich ter , Failing firm defence in merger control: Anoverview of EU and national case law, 8 July 2014, e-Competitions Failing firm defence, Art. N°67643.
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