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COVID-19 has impacted nearly every aspect of American life right now, and there are myriad legal issues
companies are facing from the pandemic’s fallout. These include antitrust considerations, ranging from
potentially criminal conduct to government closures and delays affecting antitrust premerger lings and
investigations. To be sure, U.S. antitrust agencies are making sure that they do not miss a beat in enforcing the
antitrust laws.

Increased Scrutiny of Conduct Related to the COVID-19 FalloutIncreased Scrutiny of Conduct Related to the COVID-19 Fallout

As the COVID-19-driven global economic crisis is impacting U.S. companies’ supply chains, customer contracts,
distribution, and other aspects of their business operations, companies may be inclined to band together to
address these concerns. While there may be health and safety topics permissible for group discussion – such
as sharing information about experiences and perhaps best practices – companies should be careful to avoid
spillover into impermissible topics. Indeed, there is an increased focus by U.S. antitrust agencies on conduct
arising from the pandemic.

The US DoJ and FTC warn companies and would-bescammers that they will use their consumer protection andcompetition enforcement powers to go after anyone trying totake advantage of the COVID-19 pandemic
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US FTC, Commission continues efforts to protect consumers from deceptive advertising , Press Release, 9 March 2020
US DoJ, Justice Department Cautions Business Community Against Violating Antitrust Laws in the Manufacturing, Distribution, and
Sale of Public Health Products, Press Release, 9 March 2020

March
2020

Zarema Jaramillo | Lowenstein Sandler (Washington) 
Leiv Blad | Competition Law Partners (Washington) 
Jeffrey Blumenfeld | Competition Law Partners (Washington)

e-Competitions News Issue e-Competitions News Issue March 2020March 2020

 
e-Competitions
Antitrust Case Laws e-Bulletin

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be
punished by up to 3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM
protection.

www.concurrences.comwww.concurrences.com 1 Zarema Jaramillo, Leiv Blad, Jeffrey Blumenfeld | Concurrences |
N°93902

https://www.concurrences.com/IMG/pdf/ftc_fda_send_warning_letters_to_seven_companies_about_unsupported_claims_that_products_can_treat_or_prevent_coronavirus_federal_trade_commission.pdf?58134/9920d69d129bfaa34035f5b1f50e3e9934c31337cddcc687103c949911c28ffa
https://www.concurrences.com/IMG/pdf/justice_department_cautions_business_community_against_violating_antitrust_laws_in_the_manufacturing_distribution_and_sale_of_public_health_products_opa_department_of_justice-8.pdf?58135/1571879d0c3b67955876dd5d72787fe71a5cb11a0071da1b7f9ce2430c0c53b4


The U.S. Department of Justice (DOJ) Antitrust Division and Federal Trade Commission (FTC) have both put out
guidance in recent days warning companies and would-be scammers that they will use their consumer
protection and competition enforcement powers to go after anyone who tries to take advantage of consumers
during this trying time. The FTC announced  that it is already working with the Food and Drug Administration
(FDA) to prevent companies from making false claims about products’ ability to protect buyers from COVID-19.
Similarly, Attorney General William Barr  stated that “[t]he Department of Justice stands ready to make sure
bad actors do not take advantage of emergency response efforts, healthcare providers, or the American people
during this crucial time.”

Hart-Scott-Rodino Premerger Notification FilingsHart-Scott-Rodino Premerger Notification Filings

The FTC’s Premerger Noti cation O ce (PNO) announced on Friday, March 13,  that because of the COVID-19
pandemic emergency, it is implementing a temporary e- ling system for all Hart-Scott-Rodino (HSR) lings. The
FTC and DOJ are not accepting hard copy or DVD HSR lings. HSR lings must be made via the temporary e-
filing system. The PNO’s announcement states that while this temporary system is in place, early termination will
not be granted for any ling (and the PNO has subsequently clari ed that this means that early termination also
will not be granted for lings made before implementation of the e- ling system). The PNO also issued guidance
for filing parties  on how to submit HSR filings using the temporary e-filing system.

Although that guidance states that PNO and DOJ review of lings will continue as normal, Lowenstein’s antitrust
team cannot be certain that the FTC and the Antitrust Division will be able to complete substantive review of all
HSR-reported transactions as expeditiously as before the pandemic emergency. The FTC’s Bureau of
Competition has stated  that (1) virtually all of its employees are working remotely and that parties should
assume that any meetings that are held will be held remotely, and (2) they are conducting a matter-by-matter
review of investigations to consider “appropriate modi cations of statutory or agreed-to timing.” The Antitrust
Division has issued a similar statement , mentioning in particular that it is requesting that parties to proposed
mergers add an additional 30 days to timing agreements after the parties have complied with document
requests. It is thus possible that HSR lings that otherwise would have gotten early termination or otherwise
have been cleared within the usual 30-day waiting period will result in second requests unless the parties opt to
use the procedure allowing for withdrawal and re ling, so as to afford more time for review. In addition, we have
heard that Congressional Democrats and Republicans are discussing legislative provisions that could be
attached to COVID-19 emergency legislation and would allow the FTC and DOJ to extend the HSR waiting period
for some period of time without issuing second requests.
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