
I . INTRODUCTIONI . INTRODUCTION

The COVID-19 pandemic presents unprecedented issues for businesses and we recognize that antitrust is unlikely
to be your most important concern at this time. However, some forethought may mitigate risk of future exposure,
and position your business as well as possible in this dynamic environment.

This memo supplements the materials available on our Resource Center , and provides an initial overview of
antitrust-related issues that businesses may confront in the coming days, weeks, and months. Some are speci c
to this crisis; others may be more analogous to previous times of economic di culty. — Antitrust. Dealing with the
outbreak could raise various antitrust issues in the near term: short-term shortages of certain products could lead
to allegations of price gouging or excessive pricing, or the discriminatory allocation of scarce supplies; rivals may
want to cooperate on medical developments or to ensure the ongoing supply of important goods; and companies
may attempt to limit supplies between countries, or need to comply with state action requiring them to do so.

The World’s Authorities present steps to minimise the impactof COVID-19 on antitrust related issues that businesses mayconfront in the coming days of the outbreak
PROCEDURES ,  EXCESSIVE PRICES ,  STATE AID (NOTION) ,  ALL  BUSINESS SECTORS ,  EUROPEAN UNION,PROCEDURES ,  EXCESSIVE PRICES ,  STATE AID (NOTION) ,  ALL  BUSINESS SECTORS ,  EUROPEAN UNION,
MERGER (NOTION) ,  CONTROL  (NOTION) ,  UNITED STATES  OF AMERICA,  ANTICOMPETITIVE  OBJECT / EFFECT,MERGER (NOTION) ,  CONTROL  (NOTION) ,  UNITED STATES  OF AMERICA,  ANTICOMPETITIVE  OBJECT / EFFECT,
ACT OF STATE ,  COOPERATION BETWEEN NCAS ,  COMPL IANCE ,  COVID-19ACT OF STATE ,  COOPERATION BETWEEN NCAS ,  COMPL IANCE ,  COVID-19
US DoJ, Justice Department Cautions Business Community Against Violating Antitrust Laws in the Manufacturing, Distribution,
and Sale of Public Health Products, Press Release, 9 March 2020
UK Competition Authority, COVID-19: CMA approach to essential business cooperation, Press Release, 19 March 2020

March 2020

Alexis R. B. Lazda | Cleary Gottlieb Steen & Hamilton (Washington) 
Savannah Haynes | Cleary Gottlieb Steen & Hamilton (Washington) 
Bruce Hoffman | Cleary Gottlieb Steen & Hamilton (Washington) 
Richard Pepper | Cleary Gottlieb Steen & Hamilton (Brussels) 
Konstantin Bondarenko | Cleary Gottlieb Steen & Hamilton (Brussels) 
Wanjie Lin | Cleary Gottlieb Steen & Hamilton (London) 
Anita Ng | Cleary Gottlieb Steen & Hamilton (Hong Kong)

e-Com petit ions N ews Issue e-Com petit ions N ews Issue Ma rch  2020Ma rch  2020

 
e-Competitions
Antitrust Case Laws e-Bulletin

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 1 Alexis R. B. Lazda, Savannah Haynes, Bruce Hoffman, Richard
Pepper, Konstantin Bondarenko, Wanjie Lin, Anita Ng |
Concurrences | N°93889

https://www.concurrences.com/IMG/pdf/justice_department_cautions_business_community_against_violating_antitrust_laws_in_the_manufacturing_distribution_and_sale_of_public_health_products_opa_department_of_justice-5.pdf?58121/7056df56a30865cdba42519097c7b2ea91c69df0
https://www.concurrences.com/IMG/pdf/covid-19_cma_approach_to_essential_business_cooperation_-_gov.uk.pdf?58112/10c0786f2f46d66e1c36be2d93e6cd8f6bd9b5ca
https://www.clearygottlieb.com/news-and-insights/publication-listing/covid-19-resource-center


Longer term, there may be calls to loosen antitrust rules to allow for behavior that would ordinarily fall foul of
competition policy, and various agencies have already issued narrow exemptions dealing with industry-speci c
issues. — Merger control. It may be more challenging to push through merger review processes as quickly as
normal, while some statutory timetables are suspended and in other cases agency staff work from home with
imperfect access to IT infrastructure. Looking further ahead, the economic consequences of the pandemic may
result in industrial combinations that raise challenging antitrust issues. — State aid. Most public expenses related
to the crisis are likely to be funded by national budgets, so may be subject to the State aid rules of the European
Union. As was the case in the nancial crisis, the European Commission has already indicated a willingness to
relax these rules, and has moved fast to adopt rules to support the economy. — Compliance. Finally, the economic
consequences of the pandemic combined with extensive work- from-home policies may put strain on existing
compliance policies, signi cantly increasing the risk of antitrust violations. We are here to help with these issues.
If you have any question, whether large or small, please get in touch with your usual contact or any of the lawyers
listed below.

I I . ANTITRUSTI I . ANTITRUST

As COVID-19 creates social and economic upheaval, many businesses may experience exceptional commercial
pressures, including demand spikes, excess capacity, and liquidity concerns. Responding to these challenges
could raise various antitrust issues.

A. Cooperation between rivals

Antitrust law does not ordinarily permit rivals to exchange competitively sensitive information or to coordinate on
capacity, customers, or markets. The COVID-19 outbreak may put pressure on rms to coordinate their response
to novel challenges, and various trade bodies have already urged agencies to waive normal rules: businesses may
want to work together to tackle supply shortages; they might wish to establish common operating procedures to
maintain the smooth delivery of services; and rms in sectors experiencing surplus capacity may want to agree on
the mothballing of assets to “spread the pain.”

For now, there is no clear basis to depart from established antitrust rules, apart from where several agencies have
granted narrow dispensations to address speci c challenges. For example, the UK Government has relaxed certain
element of competition law to allow supermarkets cooperate in ensuring security of supplies of essential products
and services; the UK Competition and Markets Authority endorsed the decision and pledged to refrain from taking
enforcement actions against arrangements necessary to protect consumers. [11] Iceland’s regulator has
temporarily allowed travel agents, hotels and tour operators to collaborate on ways to reduce customer
cancellations and increase demand for Icelandic tourism, while warning them against discussing pricing or
business terms. [22] And the Norwegian government has granted the transport sector a three month exemption,
citing the need for SAS and Norwegian to collaborate on minimum flight services. [33]

In the U.S., the executive branch has historically intervened in antitrust enforcement under unusual
circumstances. [44] Additionally, the Defense Production Act (DPA) provides the President with authority to “provide
for the making . . . of voluntary agreements . . . to help provide for the national defense.”  [55] Agreements made
under the Act are available as a defense against any civil action under the antitrust laws. However, the
implementation of the DPA involves signi cant administrative complexities that may cause delays and/or
ine ciencies, including oversight by the DOJ or FTC and the promulgation of rules incorporating standards and
procedures around the agreements.
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Otherwise, at least for the time being, it would be prudent for businesses to proceed on the understanding that
normal antitrust rules continue to apply, as has been the case in previous periods of economic distress. [66] — It
may be justi able for rivals to cooperate on logistics and other supply arrangements to ensure the smooth ow of
goods where this would result in consumer bene ts that outweigh any marginal reduction in competition. —
Competitors should be able to cooperate in the development of vaccines and therapeutic treatments, provided the
activity is consistent with guidance from the European Commission and U.S. agencies that is applicable for any
competitor collaborations. [77] Indeed, absent action taken in bad faith, we assume the risk of enforcement action
in this area is very low to the extent the cooperation relates to COVID-19. — Conversely, there is no broad basis
under currently-established antitrust principles for businesses to exchange competitively sensitive information, or
to cooperate on areas of strategic uncertainty.

Looking forward, we anticipate a broader discussion of whether these principles are t for purpose under the
circumstances. Speci cally, we expect there will be discussion on whether “crisis cartels” may be justi ed to
ensure the survival of rms and services in crucial industries. We look forward to participating in those
discussions, but for present purposes we would not recommend predicating a business strategy on conduct that
falls outside of established principles, except in response to a speci c agency exception or following detailed
consultation with counsel (e.g., based on the premise that long-term competition may be safeguarded by short-run
co-operation, through Article 101(3) TFEU, an inapplicability nding under Article 10 of Regulation 1/2003, and/or
analogous provisions under other laws).

B. Excessive pricing and price gouging

The COVID-19 outbreak is leading to extreme demand for certain goods, along with price volatility. Agencies are
acutely aware of the potential for price gouging in this climate and we could envision action in this area based on
several instruments:

— Excessive pricing. Under European law and equivalent provisions of national competition laws, dominant rms
can be sanctioned for charging excessive prices (typically characterized as those that have no reasonable relation
to the economic value of the relevant product). [88] Exploitative abuses of this nature are not illegal in every
jurisdiction, but there are complementary price gouging rules elsewhere. Notably, while there is no relevant federal
law in the United States, several states have rules that prohibit price gouging, including California, New York, and
Washington. California, Connecticut, Florida, Kentucky, and Washington, D.C. have each declared states of
emergency, [99] which trigger price gouging regulations in those states. — Consumer protection rules. Consumer
laws in many countries offer protections against unjusti ed price increases and misleading claims. Indeed, the UK
and Australian authorities have already issued statements alerting consumers of their rights. [1010]

We anticipate this may be one of the leading areas for enforcement in the coming months. Several agencies have
already started investigations: the competition bureau of the French Ministry for the Economy recently surveyed
3,000 online and physical stores to monitor the pricing and availability of hand gels; [1111] the Italian competition
authority has opened cases against Amazon and eBay for price increases and misleading claims concerning face
masks and hand sanitizer on their platforms; [1212] the Polish agency is investigating two face mask wholesalers for
allegedly cancelling existing contracts to re-sign them at higher prices; [1313] the Chinese authority is closely
monitoring prices of face masks and other protective equipment, and has launched a campaign together with other
governmental departments to crack down illegal practices (including price gauging and collusion) to guarantee the
supply of such products; [1414] and the Korean agency has conducted dawn raids investigating unfair trade practices
in relation to gratuitous face masks as promotion campaign. [1515]
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In the United States, the Washington State and Illinois State Attorney Generals have already announced
investigations into price gouging relating to COVID- 19, though have not yet identi ed the targets of these
investigations. [1616] The Federal Trade Commission has begun taking action to combat consumer deception,
including against companies that claim to be able to treat or prevent the virus. [1717] While the Department of
Justice’s Antitrust Division has yet to take any enforcement action, it issued a statement cautioning business
against violating antitrust laws in the public health product industry in light of COVID-19. [1818]

It would, therefore, be prudent for businesses to ensure pricing decisions are made as they would in the ordinary
course, and with reference to ordinary levels of competition. As increasing volumes of commerce shift online,
businesses should also pay careful attention to their use of pricing algorithms, to avoid being implicated in
unintended price spikes.

C. Other abuses

As noted, we anticipate particular enforcement activity in the area of excessive pricing. However, dominant rms
should be mindful of several areas of potential exposure (and businesses should be cognizant of the risk of being
considered temporarily dominant in circumstances where their rivals are incapacitated). Two notable examples
include the following, though the full range of potential abuses continues to apply. — Allocation of scarce
resources. Faced with supply shortages, dominant companies should exercise extra caution when deciding which
orders to honor. European law prohibits the application by dominant of “dissimilar conditions to equivalent
transactions with other trading parties [that place] them at a competitive disadvantage.”  [1919] Accordingly, suppliers
with a strong market positions (even temporarily) may consider distributing their limited stock among existing
customers as equitably as possible, [2020] and (in the absence of objective commercial concerns such as a history
of non-payment) refrain from giving preference to one customer over another. — Predatory pricing and loyalty
payments. Firms may be tempted to increase pressure on weakened rivals through below-cost pricing or other
financial incentives. Agencies may be particularly receptive to allegations of this nature at the present time.

D. Territorial restrictions

Finally, businesses may come under governmental or media pressure to restrict supplies outside their jurisdiction
(or to seek to prevent their customers from doing so). Under European law, this behavior can be viewed as a
serious competition infringement as it recreates internal barriers within the single market. Although it can be
exempted if shown to be indispensable to improving the distribution of goods or comes as a result of governmental
obligation, [2121] both criteria are applied stringently and suppliers will bear the burden of proof.

I I I .MERGER CONTROLI I I .MERGER CONTROL

A. Merger control agency disruption

Government measures to slow transmission of the COVID-19 virus are affecting the operation of antitrust
agencies around the world. In many cases, the disruption is limited to staff teleworking, a shift to electronic lings,
and informal requests that merging parties delay merger noti cations where possible. In other cases, national
states of emergency have been declared, resulting in the suspension of statutory review timetables. As a
consequence of these issues (tracked in our regularly updated chart, which is available here), merging parties may
be confronted with several issues in the coming weeks.

1. Suspended review timelines for submitted notifications
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Currently, only a few jurisdictions have suspended statutory deadlines for merger control review. However, more
may follow suit as governments ramp up their containment measures. This can raise signi cant issues for
merging parties who need approvals from the relevant agencies to avoid infringing gun-jumping rules and/or to
satisfy contractual conditions precedent. In this circumstance, merging parties could consider the following
options:

— Proactive engagement with agencies. In the rst instance, it may be useful to engage transparently with the
relevant agency. This may foster goodwill, which could facilitate the amicable resolution of the situation, especially
for no-issue transactions or transactions that mitigate the effects of the crisis. [2222] For example, agency staff may
be able to unilaterally terminate reviews or grant derogations from the relevant standstill obligations, despite the
suspension of statutory timetables. In addition, this may predispose the agency not to make use of any available
sanctions if the parties ultimately need to complete before formal approval. — Carve out the relevant jurisdiction
from completion. Where the transaction structure and rationale permit, the parties may consider excluding the
target’s business activities and/or legal entities in the relevant jurisdiction, either temporarily (until approval can be
obtained) or permanently. That said, agencies have varying views on the legality of route (especially as regards
temporary carve-outs), and it would be prudent to consult local counsel in advance. — Complete despite the lack of
approval. Ultimately, merging parties may choose to complete the transaction as planned, notwithstanding one or
more outstanding merger control approvals. This could lead to the imposition of nancial nes and reputational
issues (criminal sanctions are rare, though do exist in certain jurisdictions), though it may be possible to mitigate
those risks through open engagement with the relevant agency. — Renegotiate long-stop dates. Merging parties
could push out their long-stop dates to accommodate delays in regulatory timetables. — Force majeure. Finally,
parties may consider whether the force majeure provisions of the M&A agreement may allow them to mitigate the
risks associated with extended review timelines, which will of course need to be assessed in light of the relevant
transaction documents and applicable governing law. [2323]

2. Requests from agencies to postpone filings

An increasing number of agencies are asking merging parties to delay merger control noti cations where possible.
Although many of these measures are non- binding, submitting a ling against the recommendation of the relevant
agency or refusing to cooperate on a timing agreement does entail certain risks. First, the parties may undermine
their working relationship with the agency, which is typically a valuable asset in merger control proceedings
(especially under current circumstances). Second, moderately complex cases may face an increased risk of
prolonged investigations (either through referral to second phase review, or use of stop-the-clock powers) if the
agency does not have the necessary resources to deal with the matter in the standard Phase I process. Finally,
agencies may look for ways to consider filings incomplete and return them to the notifying parties.

Notwithstanding these risks, parties may be compelled to proceed in this manner (e.g., because of ticking fees in
nancing arrangements, contractual ling deadlines, and/or commercial imperatives). In those circumstances,

parties may consider the following migration steps:

— Convey the urgency to the agency. Again, the goodwill of the agency staff may be important. Merging parties
may, therefore, want to explain the commercial context to the agency in as clear and compelling a manner as
possible. In doing so, they might look to explain (where appropriate) why the transaction does not raise competition
concerns, to provide comfort to case managers who may be concerned about their ability to devote resources to
the matter. — Consider whether the submission of a draft noti cation discharges any contractual duty to le.
Notifying parties may want to consider whether a contractual ling obligation is only discharged by formal
noti cation, or might arguably be satis ed through the submission of a draft ling. In moderately-complex deals,
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this strategy is anyway often deployed to allow agency staff more time to engage on the substance of the case,
reducing the risk of an extended Phase II review. (Alternatively, parties may consider whether their counterparties
are willing to waive or amend the relevant ling date under their contract.) — Force majeure. Again, parties may
consider whether the force majeure provisions of the M&A agreement may allow them to mitigate the risks
associated with extended review timelines.

3. Negotiating new transactions

Finally, parties may want to take these issues into account when negotiating new M&A agreements: — Closing and
long-stop dates. Parties should be realistic about setting closing date and long-stop dates, as antitrust review
timelines may be extended or even suspended in multiple jurisdictions. — Filing deadlines. In setting ling
deadlines, parties should bear in mind that a signi cant number of agencies have asked for new lings to be
deferred where possible. — Force majeure and material adverse change clauses. Businesses should carefully
consider how force majeure and material adverse change clauses may apply in the current circumstances, both in
terms of their ability to avoid contractual obligations (including the obligation to close a transaction) and that of
their counterparty.

B. Substantive issues

The pandemic is already having a profound effect on multiple industries. There may be several waves of
consolidation that follow, including transactions that raise challenging antitrust issues. We would recommend
engaging with counsel at an early stage of planning to work through antitrust issues that potential combinations
may raise. Leaving aside arguments on the merits, the following tools would be worth considering:

— Remedies. Parties may consider whether they are able to achieve their commercial goals while resolving any
antitrust issues through divestment (or, exceptionally, behavioral solutions). Modifying the transaction perimeter at
the outset or pre-arranging the sale of problematic parts of the target, can greatly simplify antitrust review and
curtail merger control timetables. — “Failing rm” defense. Merging parties might seek to rely on “failing rm”
defense arguments to persuade agencies that an otherwise anti- competitive transaction is preferable to the target
assets exiting the market. [2424] These arguments have been advanced in a signi cant number of cases, generally
without success, but with some notable exceptions in the aftermath of the 2008 nancial crisis. [2525] It is
conceivable that agencies will take a more exible approach to this in the coming months and years (subject to the
economic context) and we would recommend careful consideration of this option. — Industrial policy
considerations. There has been increased discussion of public interest considerations in merger control. Again,
some of the more-established agencies have tended to take a restrictive approach to this issue, but it is worth
considering the receptiveness of particular agencies in the current context, depending on the jurisdictions
concerned.

IV. STATE AIDIV. STATE AID

Given the limited size of the EU budget (around 1% of the EU’s GDP), most public expenses related to the COVID-19
crisis are likely to be funded by national budgets and may, therefore, be subject to the strict State aid rules of the
European Union. Nevertheless, as was the case in the 2008 nancial crisis, the European Commission has already
indicated a willingness to relax its approach to these rules, while maintaining a degree of control over public
support initiatives.
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Notably, the Commission has adopted a temporary “legal framework” for the implementation of less stringent
State aid rules in order to support the economy in the context of the COVID-19 outbreak. [2626] This framework
enables Member States to (i) set up schemes granting each individual company up to €800,000 in direct grants,
repayable advances or tax advantages for urgent liquidity needs, (ii) give subsidized State guarantees on bank
loans or set up guarantee schemes supporting bank loans taken out by companies, (iii) enable public loans with
subsidized interest rates, and (iv) provide short term export credit insurance. Finally, the framework recognizes the
important role of the banking sector to deal with the economic effects of the COVID-19 outbreak, namely to
channel aid to nal customers, in particular small and medium-sized enterprises. Importantly, any support granted
on this basis would be considered as direct aid to the banks’ customers, not to the banks themselves, and would
not qualify as extraordinary public nancial support, which means that it would not trigger placement in resolution
of the banks. [2727]

In addition, Member States have several existing tools at their disposal to tackle the effects of the COVID-19
outbreak, including the following: [2828]

— Measures that do not qualify as State aid, such as non-selective wage subsidies or suspensions of taxes, social
security contributions, or aid to consumers (e.g., for cancelled services). — Tools that do not require prior approval
from the European Commission, such as the de minimis exemption regulation for small amounts of aid (a
maximum of 200,000 euros, with lower thresholds for road freight and agricultural sectors) or the General Block
Exemption Regulation. — Rescue aid for companies in di culty. The European Commission is ready to approve the
provision of urgent liquidity aid through guarantees or loans of a maximum of six months to aid to companies in
di culty (but require prior Commission approval). In this respect, the European Commission is also willing to relax
the “one time, last time principle.”  [2929] — Aid granted as compensation for the damage directly caused by the virus
outbreak. The European Commission has already classi ed COVID-19 as an “exceptional occurrence,” which
provides that “aid to make good the damage caused by natural disasters or exceptional occurrences” is compatible
with the internal market. [3030] On March 11, the European Commission applied this legal basis for the rst time to
the current crisis, approving within 24 hours of noti cation a COVID-19 related measure in Denmark that aimed at
compensating event organizers for losses caused by cancellations. Other approval decisions are likely to follow,
although it remains to be seen how far the European Commission will be ready to take the causality link in order to
justify clearances. [3131]

V. COMPLIANCEV. COMPLIANCE

Finally, the outbreak may exert significant strain on businesses’compliancepolicies. Requirementsto work remotely
may distract employees from regulatory matters, while increased uncertainty as regards job security could promote
overzealous efforts that go beyond the limits of antitrust principles. To mitigate this risk, businesses might
consider the following steps:

— Remind employees that antitrust policies remain in force, and the situation does not provide an excuse for
antitrust violations. This may be particularly important given pressure from stakeholders and speculation about
softening of antitrust rules. — Take stock of antitrust developments and communicate any changes to your
compliance policy clearly to the relevant staff. As noted above, there may be an increasing number of speci c
exemptions that are available for businesses in speci c industries, which may make the application of antitrust
laws more complex. Agencies may also alter their focus at this time, which could alter businesses’ conventional
risk calculus. — Maintain visibility over staff. With shifts to teleworking, sales staff and other critical employees
may transition to using new means of communications (e.g., personal IM software), which could escape your
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businesses’ surveillance tools. In these circumstances, you might consider re-iterating the importance of using
prescribed means of communication and/or assess the risk of employee communications being outside the reach
of internal investigations.

VI . CONCLUSIONVI . CONCLUSION

We recognize the COVID-19 outbreak may give rise to a plethora of challenging issues, and the situation is likely to
develop as countries introduce new containment measures, offer aid to support the economy, relax competition
rules for distressed industries, and take action to ensure security of supply of essential products. Nevertheless,
patience and planning may help to mitigate the disruption to your business. We will continue to monitor
developments in our Resource Center, and are here to help.
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