
The COVID-19 pandemic creates unprecedented issues for businesses and the global economy as a whole. The
antitrust community is at the early stages of reacting to the situation: agency staff are working hard to keep the
wheels on their existing workload, while taking steps to alleviate immediate supply and liquidity issues; meanwhile,
the antitrust bar has started to debate with characteristic alacrity the appropriate short, medium, and even long-
term responses to the challenges raised by the outbreak.

This Special Issue contains more than 70 early contributions to that debate. It includes articles and press releases
from private practitioners and agencies in more than 20 countries, which cover a broad range of reactions and
perspectives from around the world.

As these pieces show, in the immediate term we have seen an expedited response to some of the most pressing
issues generated by the crisis and the sanitary containment measures being adopted throughout the world:
antitrust agencies have had to switch to teleworking and adapt their work ow; statutory deadlines for
investigations have been suspended in some countries that have been particularly affected (e.g., Spain [11] and the
Philippines); meanwhile several agencies have introduced extraordinary short-term measures that clarify the
application of antitrust rules to certain categories of behavior, and in some cases exempt them altogether.

In the meantime, the considerable impact of the sanitary crisis on the real economy in Europe is leading to massive
public support initiatives aimed at providing liquidity to companies, which will generally require clearance under EU
State aid rules. Since March 16, the European Commission has moved quickly to relax the relevant rules with two
communications. In particular, the Commission: (i) classi ed COVID-19 as an “exceptional occurrence” under
Article 107 (2) (b) TFEU [22], which permits aid aimed at compensating for the direct damage that has occurred as a
result, and is likely to be used in particular in the travel, tourism and hospitality sectors; (ii) in a “temporary
framework” adopted on March 19 [33], re-activated Article 107 (3) (b), which permits aid aimed at remedying serious
disturbances in a Member State’s economy and was extensively used after the 2008 nancial crisis (very quickly
afterwards, the Commission started clearing in record time several massive aid schemes on this basis, in
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particular in Germany and France); and (iii) encouraged Member States to use other readily available legal bases in
order to adopt support measures that do not need prior clearance (for instance non-aid measures or measures
falling under the General Block Exemption Regulation or the de minimis thresholds).

This has been accompanied by several initiatives and developments that may well form the start of broader trends:

Agencies are setting up task forces to consider and respond to antitrust issues that arise as a result of the
outbreak. [44]

Price gouging and excessive pricing investigations have started in multiple jurisdictions such as Italy [55] or
China, especially with regard to supplies that relate to the COVID-19 outbreak.

There has been a renewed focus on consumer protection rules, with the United Kingdom [66] and Australian
agencies having already issued public reminders of the relevant rules.

The sanitary crisis and containment measures have given rise to some horizontal cooperation initiatives, for
instance in retail or logistics, and some authorities have already stated that they would look favorably at such
initiatives. [77]

Extensive work-from-home policies and the suspension of certain statutory deadlines have raised challenging
issues for antitrust authorities attempting to conduct market tests, and for merging parties trying to push
through merger control approvals. Some authorities have started prioritizing cases and are increasingly calling
parties to postpone formal notifications. [88]

In parallel, businesses may be nding it even more di cult than normal to respond to extensive requests for
information, which may have contributed to an increased use of stop-the-clock powers by the European
Commission and other agencies. [99]

The wave of noti cations under State aid rules is probably only beginning and the Commission has started to
clear new schemes or measures literally every day since March 20. [1010]

Looking further ahead, practitioners are anticipating the crystallization of several issues that may push the
boundaries of established principles in competition law, in particular if the sanitary crisis and its economic
consequences last for an extended period of time:

Beyond the immediate horizontal cooperation initiatives that may be needed to manage the challenges of an
extended lockdown, the antitrust bar is gearing up for a debate on whether antitrust rules are t for purpose in
the current circumstances or, for example, crisis cartels may justify short-run cooperation to secure the long-
term survival of certain industries.

In merger control, notifying parties may seek to revive “failing rm” and industrial policy arguments to persuade
agencies to approve concentrations that raise prima facie substantive issues.

Under EU State aid rules, general liquidity measures available to the entire economy may give rise to more
targeted interventions for companies or sectors that were in di culty before the COVID-19 outbreak even
began. A key question will, therefore, be whether the new legal bases activated by the Commission under
Article 107 (2) (b) and 107 (3) (b) will be able to cover all such interventions, or whether the Commission will
need to fall back on the more stringent conditions of Article 107 (3) (c) regarding rescue and restructuring aid.
The banking sector, which is in addition covered by rules under State aid control and recovery and resolution
rules, will also need to be monitored closely.
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Finally, a period of economic distress combined with extensive use of work-from-home policies may put strain
on businesses’ compliance policies, potentially leading to antitrust violations.

All this points to a challenging time for antitrust agencies and private practitioners, as it does for the broader
business community. We have no doubt that the antitrust community will meet these di culties, and look forward
to a broad and healthy debate on these issues. Meanwhile, we hope that you, your colleagues, and families, are
well and stay safe at this time.
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