
1. Introduction1. Introduction

There has always been a practice of competition authorities to accept, on a discretionary basis, commitments by
undertakings who promised to mend their ways in return for closing an investigation (vulgo: to “settle a case”). After all, the
main goal of competition law enforcement should be to restore competitive conduct in the marketplace, and if this can be
achieved at an early stage and without investing many of the competition authority’s resources, then all the better. For a long
time, “settling cases” was handled informally by the European Commission and National Competition Authorities (NCAs), on
the basis of their discretion to (de)prioritise cases for enforcement. [11] This informality under the old regime had the
disadvantage that it was not entirely clear what the consequences would be if undertakings deviated from their commitments,
if they had submitted incomplete, incorrect or misleading information, or if there was a material change of circumstances.

Part 2 will outline the formalisation of the commitment procedure on the EU level and the Member State level. Part 3 will
describe the EU’s experience with the commitment procedure. Part 4 connects the EU experience (very perfunctorily) to the
national experience. Part 5 provides a brief outlook to the future of the commitments and interim measures as substitutes and
complements.

2. The formalisation of  the commitments procedure2. The formalisation of  the commitments procedure

2.1. EU level: Art. 9 Regulation 1/20032.1. EU level: Art. 9 Regulation 1/2003

Famously, the commitment procedure was formalised on the EU level with the introduction of Regulation 1/2003 and its Art. 9,
which provides that:

“[w]here the Commission intends to adopt a decision requiring that an infringement be brought to an end and the undertakings
concerned offer commitments to meet the concerns expressed to them by the Commission in its preliminary assessment, the
Commission may by decision make those commitments binding on the undertakings”,

that such a decision “shall conclude that there are no longer grounds for action”, and that it “may be adopted for a speci ed
period”. Art. 9, in combination with Art. 27(4), of Regulation 1/2003 established and made transparent not only the procedure
for accepting formal commitments, but also clari ed the consequences of a breach of these commitments, or of a nding
that the basis of the commitment decision was or becomes unsound. First, the Commission can reopen the proceedings in all
these cases (Art. 9(2) Regulation 1/2003), and secondly, where an undertaking intentionally or negligently does not comply
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with its commitments, the Commission may impose a ne of up to 10 per cent of the global annual turnover under Art. 23(2)(c)
Regulation 1/2003 — without any nding that the infringement of the commitments constituted a substantive antitrust
infringement.

The Commission quickly embraced the commitment procedure – as has been discussed numerous times, perhaps even a
little too enthusiastically.

2.2. Member State level: f rom Art. 5 Regulation 1/2003 to D irective (EU)  2019/12.2. Member State level: f rom Art. 5 Regulation 1/2003 to D irective (EU)  2019/1

Art. 5 of Regulation 1/2003 provides that NCAs also have the power to accept commitments when applying Articles 101 or 102
of the Treaty on the Functioning of the European Union (TFEU). Most, but – as the ECN Recommendation on Commitment
Procedures noted [22] – not all, Member States introduced a procedure equivalent to that of Art. 9 Regulation 1/2003 soon after
that Regulation came into force. [33]

Even when Member States adopted legislation, there were in some cases substantial variations in the procedure and
sanctions for non-compliance. Not all national regimes provide for a market-testing procedure along the lines of Art. 27(4)
Regulation 1/2003.  [44] Nor is the timeline the same in all Member States: in France, commitments have to be offered before
the Statement of Objections is issued. [55] In other jurisdictions, commitments can only be offered after the Statement of
Objections has been issued.  [66] In some other Member States, commitments can be offered at any stage of the proceedings
under the statutory scheme, but there is a strong preference to have the commitments offered before the Statement of
Objections. [77] In Italy, the wording of the statute provides that companies may offer commitments “[w]ithin three months
from notification of the launch of an investigation”; [88] however, the teeth of this seemingly strict deadline appear to have been
pulled out by the Regional Administrative Court of Lazio [99] and more recently by the Supreme Administrative Court (Consiglio di
Stato), [1010] which interpreted the three-month time limit not as a peremptory deadline but instead as a non-mandatory
guideline. With regard to the ability to ne undertakings for non-compliance, the Impact Assessment accompanying the
Commission Proposal for the ECN Plus-Directive noted that “11 NCAs either cannot ne failure to comply with such a
commitment decision at all or the nes are set at a level which is too low to compel compliance. This means that authorities’
powers lack teeth, e.g. companies easily enter into commitments which cannot be enforced and therefore no market change
ensues.” [1111]

Market participants and lawyers have deplored these divergences between the different national commitment procedures, in
particular with regard to the diverging timelines and the resulting di culties in coordinating a consensual resolution in cases
where several competition authorities were dealing with the same case or identical case scenarios. [1212] In the discussion
about the harmonization of national competition procedures in the run-up to the ECN+ Directive, there were hopes that the
divergences would be addressed and resolved in the harmonization process.

Directive (EU) 2019/1 has, unfortunately, not addressed these divergences. [1313] Practically nothing in Art. 12 of the Directive
(with recital 39), which deals with commitment decisions, requires the Member States to introduce new measures or to
modify their existing practice. The Directive states explicitly that the decision is to be taken “after formally or informally
seeking the views of market participants”, allowing those Member States that do not have a formal market-testing procedure
to continue their exible practice. Nor are the timelines harmonized. The only – if not unimportant – changes in the Directive
are the obligations on the Member States to provide the NCAs with means to monitor compliance effectively (Art. 12(2) of the
Directive), to reopen proceedings in the case of non-compliance or where the basis for the decision was or becomes unsound
(Art. 12(3)), and to impose “effective, proportionate and dissuasive nes” on the basis of the undertaking’s turnover where
they intentionally or negligently fail to comply with binding commitments (Art. 14(2)(f) of the Directive).

3. The commitment practice on the EU level3. The commitment practice on the EU level

3.1. Commission3.1. Commission
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A lot has been written about the eagerness with which the Commission and undertakings embraced the commitment
procedure, and the advantages and disadvantages that are associated with the high prevalence of commitment decisions.
 [1414]

3.1.1. Reasons for and against the commitment procedure3.1.1. Reasons for and against the commitment procedure

On the plus side, the commitment procedure has been perceived as being quicker and less resource intensive than the
infringement procedure, which brings direct bene ts not only for the enforcer and the undertakings concerned, but also for the
quick reinstatement of competition as an undistorted process on the market concerned. Also, there is more exibility in the
choice of remedies, which can be better tailored to addressing the effects of the restriction of competition. From the
undertakings’ perspective, it also avoids the binding effect of a nal infringement decision in private enforcement
proceedings – even though, as discussed below (3.2.4.), it does not insulate them against private actions.

On the minus side, the fact that commitments are the result of a negotiation rather than the application of legal principles has
not only advantages, but also drawbacks. While the adversarial position of the parties should ensure some balance, one
negotiator may gain an advantage over the other by leveraging outside options — e.g., the Commission imposing
disproportionate commitments by threatening to impose a large ne or regulation —, or by taking advantage of information
asymmetries — e.g., an undertaking promising inadequate commitments to resolve a particular concern where the
Commission has only uncovered a small part of a much larger, undetected restriction of competition. Similarly, the negotiation
dynamics, fatigue, and public choice consideration (“getting that case closed before the summer break at all costs”) may lead
to a partial alignment of interests between the negotiating parties with external effects on the public interest in a system of
undistorted competition. The commitment procedure may also either neglect third parties’ interests—e.g., where these
interests are diffuse, such as end consumers’ interests —, or conversely in ate the impact of these interests, where well-
organised lobby groups take advantage of the market-test procedure, or where political actors seek to in uence the outcome
of the competition procedure. The commitment procedure can lead to “regulatory antitrust”, which may on occasion be a good
thing, but may also prevent the otherwise permissible use of competitive parameters (i.e., be restrictive of competition), or
bypass democratic controls of regulation. A particular problem of commitment decisions is that they do not provide clarity on
the borderline between legal and illegal conduct — the undertakings do not admit an infringement of the law while the
Commission raises concerns. Undertakings may decide to enter into (costly) commitments because the undertakings fear
that they would lose before court; but alternatively, they may make this decision because the commitments avoid an
unfounded infringement decision, and the costs of the commitments are lower than the nuisance value of appealing such a
decision. The temptation to choose the commitment procedure is particularly great for both the Commission and the
undertakings when the issues are novel and the outcome of a court decision uncertain. While the commitment procedure
resolves the individual case, this means that the legal issue remains novel and unresolved – potentially leading to future
proceedings which could have been avoided if the issue had been resolved once and for all.

3.1.2. A shif t f rom the commitment procedure to inf ringement decis ions?3.1.2. A shif t f rom the commitment procedure to inf ringement decis ions?

While Commissioner Almunia was very much in favour of the commitment procedure, the experience with the Google
Shopping case in particular has resulted in a more skeptical approach by the Commission since 2014. This change in tone is
recognizable in particular in speeches, which begin to acknowledge that the commitment procedure is not always quicker and
less resource-intensive than the infringement procedure, and that it may be preferable instead to use interim decisions when
the persistence of a restriction of competition threatens to result in irreparable harm. The rst indication for a change in
attitude was the “double act” of the infringement decision without imposing a ne for a novel issue in Motorola and the
commitment decision in Samsung, and the switch from the commitment procedure to a Statement of Objections and an
infringement decision in Google Shopping. In terms of statistics, however, the shift is not discernible at all: Since 1 January
2014, commitment decisions were used in nine cases, and infringement decisions in seven non-cartel cases. This is exactly
the same proportion as in the time period between 1 May 2004 and 31 December 2013, during which commitments were made
binding in 27 cases and 21 non-cartel cases ended in infringement decisions.

3.1.3. Fines for non-compliance with commitments3.1.3. Fines for non-compliance with commitments
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In 2013, the Commission imposed the rst ne on an undertaking for non-compliance with a commitment decision. The ne
of €561m on Microsoft (corresponding to 1.02% of the total annual turnover) was imposed for non-compliance with the
commitment to make available to users a browser choice screen which had been made binding on Microsoft in the browser
tying case. [1515] In setting the amount of the ne, the Commission considered that (1) “regardless of the speci c
circumstances of the case, a failure to comply with a commitment decision is, in principle, a serious breach of Union
law”, [1616] because “it undermines the effectiveness of the mechanism provided for in Article 9 of Regulation (EC) No
1/2003”, [1717] (2) the browser choice screen was an essential part of the commitments in the Microsoft-tying decision, (3) the
failure to comply with the commitment had been negligent, “due to inadvertent human and technical error” when OEMs had
pre-installed Internet Explorer as the default on computers with Windows 7 SP 1, (4) some 15.3 million PCs had erroneously
not displayed the browser choice screen because of the omission, (5) the period during which the browser choice screen was
not displayed had a duration of 14 months, which was a “signi cant part of the overall duration of Section 2 of the
Commitments (4 years and 39 weeks)”, [1818] but (6) Microsoft had immediately admitted the error, invested resources into an
independent enquiry, and cooperated in a timely manner with the Commission. [1919]

3.2. Commitment decis ions before the Court of  Justice3.2. Commitment decis ions before the Court of  Justice

The Court has had relatively little contact with commitment decisions. This is not particularly astonishing: part of the attraction
of the commitment procedure is the avoidance of appeals. It is this avoidance of appeals that makes the commitment
procedure quicker than the infringement procedure; at the administrative stage, there is no good evidence that the
commitment procedure is any quicker. [2020]

The main reason why there are few appeals against commitment decisions is that the consensual nature of the procedure
generally means that the undertaking offering the commitments made binding on it and the European Commission do not have
an interest in undoing the compromise, unless the factual basis underlying the compromise is called into question or the
underlying circumstances change. It is not even clear whether the undertaking offering the commitments would have standing
to appeal the commitment decision if it changed its mind. This means that it will be third parties who appeal against
commitment decisions. And there have been a number of such appeals by third parties (see below). However, these appeals
have ultimately proved unsuccessful, and the underlying reasoning makes it clear that future appeals will remain
unsuccessful except in very exceptional circumstances.

3.2.1. Judicial review of  commitments for disproportionality? -  3.2.1. Judicial review of  commitments for disproportionality? -  AlrosaAlrosa

I n Alrosa, Alrosa as a third party affected by the commitments that had been offered by and made binding on De Beers
appealed the decision claiming that the commitments were disproportionate, because they limited the extent to which Alrosa
and De Beers could trade with each other. The Court of First Instance had considered commitment decisions to be subject to
the general principle of proportionality, requiring the Commission to assess whether intermediate solutions would be
su cient to remove the Commission’s concerns.  [2121] However, the Court of Justice decided that the Commission’s
proportionality analysis in the commitment procedure was “con ned to verifying that the commitments in question address
the concerns it expressed to the undertakings concerned and that they have not offered less onerous commitments that also
address those concerns adequately”, taking interests of third parties into consideration. [2222] Moreover, the Court decided that
judicial review, in so far as complex economic assessments are in question, is limited to determining whether the
Commission’s assessment was “manifestly incorrect”. [2323]

3.2.2. Judicial review of  commitments as insuf f icient to address concerns? –  3.2.2. Judicial review of  commitments as insuf f icient to address concerns? –  MorningstarMorningstar

I n Morningstar, the reverse situation was in question: Morningstar alleged that the commitments imposed on Thomson
Reuters were insu cient in so far as they did not address the competitive concerns the Commission had identi ed in the
preliminary assessment. The General Court repeated the statement from Alrosa that the commitment procedure is meant to
enable the more rapid resolution of cases, that accordingly the Commission enjoys “wide discretion” in whether to accept or
reject commitments, [2424] and that the Commission also has a margin of discretion when it came to complex economic
assessments; [2525] however, the Court added the standard disclaimer—which arguably swallows the rule—that this “does not
mean that the EU Courts must refrain from reviewing the EU institutions’ interpretation of information of an economic nature”
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and that “the EU Courts must, in particular, not only establish whether the evidence relied on is factually accurate, reliable and
consistent, but also review whether that evidence contains all the information which must be taken into account in order to
assess a complex situation and whether it is capable of substantiating the conclusions drawn from it”. [2626]

Nevertheless, combined with the “wide discretion” which the Commission has in deciding whether to accept or reject
commitments, this means that judicial review of commitment decisions—regardless whether the claim is that the
commitments are disproportionate (as in Alrosa) or that they are insu cient to address the competitive concerns (as in
Morningstar)—is largely without teeth, and is at best reduced to a comparison to other sets of commitments offered by the
undertakings.

3.2.3. Judicial review of  a failure to enforce commitments? –  3.2.3. Judicial review of  a failure to enforce commitments? –  CEEESCEEES

The wide discretion of the Commission was also affirmed by the General Court in CEEES.  [2727]

In 2006, the Commission had made commitments binding on Repsol, in which Repsol committed to refrain, inter alia, from
entering into anticompetitive exclusive long-term distribution agreements and from entering into resale price maintentance
(RPM) agreements (except for price recommendations or maximum RPM). [2828]

Shortly thereafter, in 2007, Repsol nevertheless allegedly entered into prohibited RPM arrangements, and the applicants in
CEEES complained to the European Commission. The Spanish NCA investigated against Repsol, and, in 2009, found an
infringement of Article 101 TFEU and its Spanish equivalent, ordered termination of the practice, and imposed a ne of €5m on
Repsol. The Commission decided not to pursue the matter further. While the applicants withdrew their complaint to the
Commission insofar as the substantive infringements of Article 101 TFEU were concerned, because they had been dealt with
by the Spanish NCA, they continued to pursue their complaint insofar as they asked the Commission to reopen the
proceedings under Article 9(2) of Regulation 1/2003, impose periodic penalty payments under Article 24(1)(c) of this
Regulation, and impose a ne under Article 23(2)(c) of this Regulation for non-compliance with the 2006 commitment
decision. The Commission rejected this complaint in 2011. The applicants appealed this decision to the General Court. The
Court decided that the Commission had wide discretion in prioritising cases and that the resulting standard for judicial review
did not permit the judiciary “to substitute their assessment of the European Union interest for that of the Commission, but
focuses on whether the contested decision is based on materially incorrect facts, or is vitiated by an error of law, manifest
error of appraisal or misuse of powers”. Applying this standard to the case, the Court found no manifest error or misuse in the
Commission’s decision not to pursue the matter further in the light of the Spanish NCA’s action against Repsol. The applicants
had reasoned that while the Commission generally had wide discretion, the fact that Repsol had infringed its commitments
both increased the public interest in an additional ne for this procedural infringement and reduced the resources the
Commission would have to dedicate to nding the infringement. The Court held that this was not enough to render the
Commission’s assessment manifestly erroneous.

While the General Court’s CEEES decision again demonstrates the wide discretion of the Commission and the concomitant
(much reduced) scope for judicial review, the facts before the court made this arguably the worst case possible to test the
limits of the Commission’s discretion: First, the Spanish NCA had actually intervened, taken measures to end the infringement
for the future, and imposed a ne for the infringement; in this regard, it had essentially done nearly everything the Commission
could have done by reopening the proceedings, and in a decentralised system of enforcement it should (ideally) not matter
whether a case is pursued by the national NCA or the Commission. [2929] Secondly, in most other cases, it is substantially
easier to prove the non-compliance with a commitment decision than an infringement of the substantive competition
rules. [3030] In CEEES, however, the commitment in question was not to engage in the blacklisted restriction of RPM (in what is
today Article 4(a) of the vertical Block Exemption Regulation 330/2010); accordingly, proving non-compliance with the
commitments entailed substantially everything that proving a substantive competition law infringement would have entailed.
Hence, in the CEEES case, action by the Commission would neither have been less resource intensive than prosecuting any
other RPM case without a preceding commitment decision, nor would the bene ts of the Commission’s intervention have
been such as to make the expenditure of these resources worthwhile. Even though the facts of the CEEES case made it
particularly unlikely that the Commission’s discretion was fettered to such an extent as to make non-intervention manifestly
erroneous, the General Court indicated quite clearly that it would defer to the Commission’s assessment even in less extreme
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cases. It remains to be seen where the line is which the Commission must not overstep; but it seems that the Court is so
deferential to the Commission that it may be hard to nd applicants willing to expend resources on a judicial challenge—and
two challenges of commitment decisions have been withdrawn, [3131] while a further challenge (as it happens, also concerning
the Repsol commitment decision) was deemed inadmissible, because the applicant (being unaware of its inclusion in the list
of those protected under the commitment decision) had missed the deadline for the appeal. [3232]

The General Court in CEEES left open whether it is permissible that an NCA imposes a ne for the substantive infringement of
the competition rules and the Commission imposes an additional ne for the breach of a commitment for the same conduct;
the Court held only that the Commission is not obliged to impose a second fine for the breach of the commitment. [3333]

3.2.4. Commitment decis ions and private actions — 3.2.4. Commitment decis ions and private actions — GasorbaGasorba

One issue whose details are still not entirely resolved is to what extent commitment decisions interact with public
enforcement by NCAs and national courts and private enforcement before national courts. Recitals 13 and 22 of Regulation
1/2003 seem to indicate that there is no connection whatsoever: recital 13 contains the sentence “[c]ommitment decisions
are without prejudice to the powers of competition authorities and courts of the Member States to make such a nding and
decide upon the case”, and recital 22 states, inter alia, that “[c]ommitment decisions adopted by the Commission do not affect
the power of the courts and the competition authorities of the Member States to apply Articles [101 TFEU] and [102 TFEU].”

Nevertheless, there is a consensus that commitment decisions are not completely irrelevant for national public or private
enforcement actions. Where the Commission makes binding on the undertaking commitments that require the addressee to
do (or refrain from doing) something, then Art. 16 of Regulation 1/2003 precludes NCAs and national courts from nding that
this act (or omission) constitutes an infringement of competition law. [3434]

Some have argued that, beyond the limitation outlined in the previous paragraph, the binding effect of the Commission
decision exceeds the operative part of the commitment decision, at least if the wording of the commitment decision suggests
that certain conduct does not constitute an infringement, or that, where the Commission has considered a commitment
decision to be su cient to address its concerns, NCAs or national courts should not be allowed to nd an infringement, at
least not without additional factual findings beyond those already made by the Commission. [3535] The better view, based on the
wording of recitals 13 and 22 of Regulation 1/2003, was always that the commitment decision neither nds nor rejects a
finding of an infringement, and that therefore NCAs and national courts are free to investigate the same conduct and reach the
decision that it infringes substantive competition law. [3636]

This view has also been taken by the Court of Justice in Gasorba, which unsurprisingly used recitals 13 and 22 to justify why a
national court could nd an infringement based on the same facts on which the Commission had, after a preliminary
assessment, made commitments binding on the undertaking. [3737] Gasorba concerned—as did the CEEES decision discussed
above—the Repsol commitment decision. The plaintiffs in the underlying private action had granted Repsol the usufruct of a
plot of land and the petrol station on it, and then entered into a 25-year lease from Repsol, under which Repsol was the
plaintiffs’ sole supplier for the entire period. As described above, the Commission had made commitments binding on Repsol
in 2006, which, inter alia, obliged Repsol to provide incentives for distributors to terminate early their long-term exclusive
supply contracts. [3838] In 2008, plaintiffs initiated the underlying private action before the Madrid Commercial Court, with which
they sought the annulment of the lease under Article 101(2) TFEU and compensation for harm. Their action was dismissed, a
decision that was a rmed on appeal. Plaintiffs pursued a further appeal to the Spanish Supreme Court, which made the
preliminary reference to the Court of Justice of the European Union that led to the Gasorba decision. The Court of Justice
answered, as mentioned above, that the commitment decision did not preclude a nding of an infringement by national courts.
This was unsurprising (although not completely uncontroversial). Much more surprising was the following paragraph: [3939]

“Nonetheless, national courts cannot overlook that type of decision [scil.: commitment decision]. Such acts are, in any event,
in the nature of a decision. In addition, both the principle of sincere cooperation laid down in Article 4(3) TEU and the objective
of applying EU competition law effectively and uniformly require the national court to take into account the preliminary
assessment carried out by the Commission and regard it as an indication, if not prima facie evidence, of the anticompetitive
nature of the agreement at issue in the light of Article 101(1) TFEU.”
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This paragraph has resulted in a wide-ranging discussion about the extent of any such “indication” or “prima facie evidence”
of commitment decisions. [4040]

4. The commitment procedure in practice in the Member States4. The commitment procedure in practice in the Member States

As indicated in part 2.2, the commitment procedures and their practice in the Member States are varied, and this special issue
provides a panorama of this variety. Space restrictions allow only a couple of remarks connecting the EU practice to the
practice in the Member States. First, the eventual outcome of the Gasorba case was that the Spanish Supreme Court declared
the exclusive supply contracts to be void, taking the Commission’s commitment decision into consideration. [4141] Secondly,
with regard to the standard for judicial review, the UK Competition Appeal Tribunal (CAT) established a much more intrusive
standard than the European Court of Justice. In Skyscanner, the CAT held that the commitment decision is tested for illegality,
irrationality (or ‘Wednesbury unreasonableness’), and procedural impropriety; while this standard does not substitute the
Court’s or Tribunal’s assessment for that of the authority, it nevertheless allows the court to enquire into the question whether
the depth of the fact- nding exercise of the competition authority was reasonable. [4242] My own view is that stricter judicial
review (either similar to the Skyscanner standard or to the standard applied by the General Court in Alrosa) would be helpful to
rein in too enthusiastic an embrace of the commitment procedure by the competition authorities. [4343] However, one also has
to acknowledge that stricter judicial review standards are costly for the competition authorities, because they have to ensure
in every commitment decision its fact- nding is “appeal proof”. The need to invest substantial resources into appeal-proo ng
even ultimately uncontroversial decisions may be a factor contributing to the extremely low number of nal decisions taken by
UK competition authorities. An empirical analysis whether the bene ts from a more intrusive judicial review standard in terms
of substantive accuracy outweigh the costs would be interesting, if difficult to conceive.

5. Commitment and interim procedure5. Commitment and interim procedure

The commitment procedure has been hailed as providing a rapid response to distortions of competitive markets. More
recently, doubts have arisen whether there really are (any or substantial) time and resource savings from the commitment
procedure as compared to the infringement procedure at the administrative level. It seems that the commitment procedure
takes (nearly) as long and takes up (nearly) as many resources as it takes to get to an infringement decision. Time and
resource savings eventuate not at the administrative level but when it comes to appeals, because of the laxer judicial review
standard.

If swift intervention in the market is desired, for example in fast-moving digital markets, a move from the currently prevalent
commitment decisions to an improved interim measures procedure would be desirable; and best results would arguably be
achieved by combining the interim measures procedure with the commitment procedure, resulting in “negotiated interim
measures”. [4444] But this is a matter for another day.

Note from the Ed itors :Note from the Ed itors :  although  the e-Competitions  ed itors  are doing their bes t to bu ild  a comprehens ive set of although  the e-Competitions  ed itors  are doing their bes t to bu ild  a comprehens ive set of
the lead ing EU and  national antitru s t cases ,  the completeness  of the database cannot be guaranteed .  The presentthe lead ing EU and  national antitru s t cases ,  the completeness  of the database cannot be guaranteed .  The present
foreword  seeks  to provide readers  with  a view of the exis ting trends based  primarily on cases  reported  in e-foreword  seeks  to provide readers  with  a view of the exis ting trends based  primarily on cases  reported  in e-
Competitions .  Readers  are welcome to bring any other relevant cases  to the attention of the ed itors .Competitions .  Readers  are welcome to bring any other relevant cases  to the attention of the ed itors .

[11 ] As to discretion in prioritisation, see esp. Wouter P.J. Wils, ‘Discretion and Prioritisation in Public
Antitrust Enforcement, in Particular EU Antitrust Enforcement’ (February 2, 2011) 34 (2011) WorldCompetition: Law and Economics Review 353, available at https://ssrn.com/abstract=1759207  (esp. parts
III.A., IV. and V.); see also the description of the differences between the NCAs’ scope for prioritisation for
NCAs before Directive (EU) 2019/1 in Wouter WilsWouter Wils , Competition Authorities: Towards More

 

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 7 Florian Wagner-von Papp | Concurrences | N°90109

https://ssrn.com/abstract=1759207


Independence and Prioritisation? – The European Commission’s “ECN+” Proposal for a Directive to empowerthe competition authorities of the Member States to be more effective enforcers, November 2017,Concurrences Review N° 4-2017, Art. N° 84881.
[22] See [ECN Recommendation on Commitment Procedures, 9 December 2013, para. 3 (“The possibility to
adopt commitment decisions is expressly provided for by specific legal provisions in almost all EU Member
States”; emphasis added), available athttp://ec.europa.eu/competition/ecn/ecn_recommendation_commitments_09122013_en.pdf . The 2013
questionnaire of the ECN had reported Latvia as partially convergent on the availability of a commitment
procedure, and Estonia (as well as the non-EU EEA Member State Norway) as not yet convergent, but with
amendments proposed. ECN Working Group on Cooperation Issues, 22 May 2013, available athttp://ec.europa.eu/competition/ecn/convergence_table_en.pdf .
[33 ] See, for example, in FranceFrance Code de Commerce L. 464-2 and R. 464-2, and the Autorité de la
Concurrence, Notice on Competition Commitments issued on 2 March 2009, available athttp://www.autoritedelaconcurrence.fr/doc/cpro_enga_2mars09_uk.pdf  (See Martin FavartMartin Favart , The FrenchCompetition Council adopts procedural notice on commitments, 3 April 2008, e-Competitions Bulletin April2008, Art. N° 44883; in GermanyGermany  § 32b of the Act against Restraints of Competition (ARC), introduced in
the 7th Amendment 2005; in ItalyItaly , Art. 14-ter in Law no. 287 of 10 October 1990, introduced by s.
14(1) of Decree Law 223/2006 converted, with modifications, by Law no 248 of 4 August 2006, available athttp://en.agcm.it/en/scope-of-activity/competition/detail?id=3b426468-e51f-4bc1-b1ee-b1f4bd65d9e7&parent=Legislation&parentUrl=/en/scope-of-activity/competition/legislation ; and in the UKthe UK
(at the time of writing still an EU Member State) ss. 31A–31E of and Schedule 6A to the Competition Act
1998, as amended by the Competition Act 1998 and Other Enactments (Amendment) Regulations
2004/1261 Schedule 1 para. 18 (1 May 2004) (with the guidance required by s. 31D Competition Act
1998 in CMA, Competition Act 1998: Guidance on the CMA’s investigation procedures in Competition Act
1998 cases, CMA8 (18 January 2019), paras. 10.15–10.29, available athttps://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/771970/CMA8_CA98_guidance.pdf ).].
[44 ] For example, while the French, the Portuguese, and the UK schemes provide for market testing (see in
France Code de Commerce R. 464-2, in Portugal Art. 23(4) of the Portuguese Competition Act, and in the
UK Schedule 6A to Competition Act 1998, paragraph 2 and CMA, n. 3 above, para. 10.23), the German
scheme (§ 32b ARC) does not (for an introduction of a market-testing procedure in Germany de legeferenda: Björn Christian Becker, Kartellschadensersatz trotz Zusagenentscheidung? (Baden-Baden: Nomos
2018) 189–190, 431. The Impact Assessment accompanying the Commission’s Proposal for the ECN Plus
Directive mentions that stakeholder feedback noted that “obliging Member States to have a formal market test
to assess the appropriateness of commitments proposed by parties under investigation would impinge on
NCA’s flexibility to get the same input by potentially swifter means” (European Commission, Commission
Staff Working Document, Impact Assessment accompanying the document Proposal for a Directive of the
European Parliament and of the Council to empower the competition authorities of the Member States to be
more effective enforcers and to ensure the proper functioning of the internal market, SWD(2017)114,
p. 57).
[55] Autorité de la Concurrence, Notice on Competition Commitments issued on 2 March 2009, n. 3, para.
13; Martin FavartMartin Favart , The French Competition Council adopts procedural notice on commitments, 3 April2008, e-Competitions Bulletin April 2008, Art. N° 44883.
[66] The European Competition Lawyers’ Forum, Coordination of commitments in parallel antitrust
investigations within the European Economic Area — Survey Report of 17 June 2015, point 2.3(ii), available
at http://europeancompetitionlawyersforum.com/documents/base/ECLF-Report-on-National-Commitment-Procedures.pdf?PHPSESSID=a0575a21eee1454cb3810481d846c82e  names Belgium, Luxembourg, and de
facto Poland.
[77] See, eg, OECD, Commitment decisions in antitrust cases – Note by Greece, DAF/COMP/WD(2016)28
of 1 June 2016, para. 9, http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/WD(2016)28&doclanguage=en ; OECD, Commitment decisions in antitrust cases –

 

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 8 Florian Wagner-von Papp | Concurrences | N°90109

https://www.concurrences.com/art84881, pp. 60-80 , pp. 60?80, paras. 53, 58, 103 et seq.
http://ec.europa.eu/competition/ecn/ecn_recommendation_commitments_09122013_en.pdf
http://ec.europa.eu/competition/ecn/convergence_table_en.pdf
http://www.autoritedelaconcurrence.fr/doc/cpro_enga_2mars09_uk.pdf
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Note by Portugal, DAF/COMP/WD(2016)48 of 7 June 2016, para 3,http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/WD(2016)48&doclanguage=en .
[88] Art. 14-ter of Law no. 287 of 10 October 1990, n. 3 above.
[99 ] See Michele GianninoMichele Giannino, An Italian administrative Court clarifies some issues regarding thecommitments procedure (Vodafone), 7 April 2008, e-Competitions Bulletin April 2008, Art. N° 20498.
[1010] See Valerio MoscaValerio Mosca, The Italian Administrative Supreme Court reinstates a decision issued by theCompetition Authority accepting commitments by the dominant satellite TV company regarding thediscriminatory conditions of access to its broadcasting platform (Sky Italia), 22 September 2014, e-Competitions Bulletin September 2014, Art. N° 74660 ; Supreme Administrative Court (Consiglio di Stato)
n. 2479, 15 May 2015, related to the Authority case A428 - Wind-Fastweb/Condotte Telecom Italia, cited in
OECD, Commitment decisions in antitrust cases — Note on Italy, DAF/COMP/WD(2016)18 of 13 June
2016, in fn. 3 accompanying para. 7, available athttps://one.oecd.org/document/DAF/COMP/WD(2016)18/en/pdf .
[1111] European Commission, n. 4 above, SWD(2017)114, p. 17. Table 4 on page 92 of Part 2/2 of the Staff
Working Paper states that 14 NCAs lacked some of the powers to sanction effectively non-compliance or to
enforce compliance with commitment decisions.
[1212] See, eg, European Competition Lawyers Forum, n. 6, point 2.2. See also OECD, Commitment decisions
in antitrust cases – Background paper by the Secretariat, DAF/COMP(2016)7 of 22 June 2016, page 15,
available at https://one.oecd.org/document/DAF/COMP(2016)7/en/pdf ; also cf. the summary in OECDOECDCompetition Divis ionCompetition Divis ion , The OECD holds a roundtable on commitment decisions in antitrust cases, 15 June2016, e-Competitions Bulletin June 2016, Art. N° 85526.
[1313] For an overview of the Directive and a criticism of the failure to harmonize the diverging commitment
procedures see Florian Wagner-von Papp, Directive of the European Parliament and of the Council to
empower the competition authorities of the Member States to be more effective enforcers and to ensure the
proper functioning of the internal market (“ECN Plus Directive”), Competition Policy International CPI EU
News, January 2019, https://www.competitionpolicyinternational.com/wp-content/uploads/2019/01/EU-News-Column-January-2019-3-Full.pdf .
[1414] E.g., Wouter P.J. Wils, Settlements of EU antitrust investigations: Commitment decisions under Article
9 of Regulation 1/2003, 29 World Comp.(2006) 345; Florian Wagner-von Papp, Best and even better
practices in commitment procedures after Alrosa: The dangers of abandoning the “struggle for competition
law”, 49 Common Market Law Review (2012) 929; Heike Schweitzer, Verpflichtungszusagen im
Gemeinschaftsrecht, in Stefan Bechtold, Joachim Jickeli and Mathias Rohe (eds.), Recht, Ordnung und
Wettbewerb – Festschrift zum 70. Geburtstag von Wernhard Möschel (Baden-Baden: Nomos 2011) 637.
More recently, see, e.g., Niamh Dunne, Competition Law and Economic Regulation (Cambridge:
Cambridge University Press 2015) ch. 2. From an empirical perspective, Wouter Wils has doubted that the
commitment practice is really more extensive than the previous, informal practice of settling cases: Wouter P.J.Wils, Ten Years of Commitment Decisions Under Article 9 of Regulation 1/2003: Too Much of a Good
Thing? (June 12, 2015), Concurrences Journal 6th International Conference ’New frontiers of antitrust’
(Paris, 15 June 2015), available at SSRN: https://ssrn.com/abstract=2617580 ; See Bruno Lasserre,Bruno Lasserre,Jean-François  Bellis ,  Wouter Wils ,  Jed  Sau l RakoffJean-François  Bellis ,  Wouter Wils ,  Jed  Sau l Rakoff , Commitment decisions: Tool of choice or poisonfor antitrust enforcement? (New Frontiers of Antitrust, 15 June 2015, Paris), September 2015,Concurrences Review N° 3-2015, Art. N° 74825.
[1515] Commission decision of 6 March 2013, Case AT.39530 – Microsoft – Tying,http://ec.europa.eu/competition/antitrust/cases/dec_docs/39530/39530_3162_3.pdf . See Filippo Amato,Filippo Amato,Alexandre G.  Verheyden,  Cecelia KyeAlexandre G.  Verheyden,  Cecelia Kye, The European Commission fines US software company €561 Mfor breach of commitments (Microsoft), 6 March 2013, e-Competitions Bulletin March 2013, Art. N°
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https://www.concurrences.com/en/bulletin/news-issues/september-2014/The-Italian-Administrative-Supreme-74660
https://one.oecd.org/document/DAF/COMP/WD(2016)18/en/pdf
https://one.oecd.org/document/DAF/COMP(2016)7/en/pdf
https://www.concurrences.com/en/bulletin/news-issues/june-2016/the-oecd-holds-a-roundtable-on-commitment-decisions-in-antitrust-cases
https://www.competitionpolicyinternational.com/wp-content/uploads/2019/01/EU-News-Column-January-2019-3-Full.pdf
https://ssrn.com/abstract=2617580
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61718 ; European Competition Network BriefEuropean Competition Network Brief , The European Commission imposes a fine for non-compliance with browser choice commitments (Microsoft), 6 March 2013, e-Competitions Bulletin March2013, Art. N° 52267 ; Gabriele AccardoGabriele Accardo, The EU Commission imposes fines for non-compliance withantitrust commitments (Microsoft), 6 March 2013, e-Competitions Bulletin March 2013, Art. N° 57646.
[1616] Ibid., para. 56.
[1717] Ibid., para. 58.
[1818] Ibid., para. 65.
[1919] Ibid., para. 66.
[2020] Mario Mariniello, Commitments or prohibition? The EU antitrust dilemma, bruegel policy brief Issue
2014/01 (January 2014), http://bruegel.org/wp-content/uploads/imported/publications/pb_2014_01.pdf ;
Lorenz Marx, Konsensuales Kartellverfahrensrecht—Eine empirisch-quantitative Analyse der
Entscheidungspraxis der Europäischen Kommission im Zeitraum zwischen 1.5.2004 und 31.4.2014 (Diss
Bayreuth 2016), available at https://epub.uni-bayreuth.de/3005/1/Konsensuales%20Kartellverfahrensrecht%20fin%20pdf-2.pdf ; see also Wouter P.J. Wils,
Ten Years of Commitment Decisions Under Article 9 of Regulation 1/2003: Too Much of a Good Thing?
(June 12, 2015), Concurrences Journal 6th International Conference ’New frontiers of antitrust’ (Paris, 15
June 2015), available at SSRN: https://ssrn.com/abstract=2617580 .
[2121] Court of First Instance of the European Communities (now ‘the General Court’) of 11 July 2007 in
Case T‑170/06 Alrosa v Commission [2006] ECR II‑2601 ECLI:EU:T:2007:220.
[2222] Judgment of the Court (Grand Chamber) of 29 June 2010, Case 441/07 P Alrosa v. Commission
ECLI:EU:C:2010:377 para. 41. See Damien GerardDamien Gerard , The European Court of Justice sets aside the firstjudgment of the General Court annulling a commitment decision and dismisses breaches of the principle ofproportionality and due process standards by the Commission (Alrosa, De Beers), 29 June 2010, e-Competitions Bulletin June 2010, Art. N° 35697.
[2323] Ibid. para. 42.
[2424] Judgment of the General Court (Eighth Chamber) of 15 September 2016 in Case T-76/14Morningstar v Commission ECLI:EU:T:2016:481 para. 40. See Tim KastenTim Kasten , The EU General Courtupholds the Commission’s decision making legally binding commitments remedying a finding of an abuse ofdominance in the market for consolidated real-time data feeds (Morningstar / Thomson Reuters), 15September 2016, e-Competitions Bulletin September 2016, Art. N° 81486.
[2525] Ibid., para. 41.
[2626] Ibid., para. 42.
[2727] Judgment of the General Court (Third Chamber) of 6 February 2014 in Case T-342/11Confederación Espan ̃ola de Empresarios de Estaciones de Servicio (CEEES) and Asociación de Gestores deEstaciones de Servicio v Commission ECLI:EU:T:2014:60. See David  LeysDavid  Leys , The EU General Court rules onan appeal by Spanish petrol station associations against a Commission decision rejecting their complaintalleging anticompetitive practices from a Spanish oil company (CEEES / AGES), 6 February 2014, e-Competitions Bulletin February 2014, Art. N° 64206.
[2828] Commission Decision 2006/446/EC of 12 April 2006 relating to a proceeding pursuant to Article [101
TFEU], Case COMP/B-1/38.348 — Repsol CPP, OJ 2006 L 176, p. 104. See Ph ilippe ChauvePh ilippe Chauve, TheEuropean Commission renders legally binding commitments offered by a company active in the fuel
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https://www.concurrences.com/en/bulletin/news-issues/september-2016/the-european-general-court-upheld-the-commission-s-decision-rendering
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distribution in Spain removing concerns of market foreclosure (REPSOL), 12 April 2006, e-CompetitionsBulletin April 2006, Art. N° 36751.
[2929] The General Court emphasised that the NCA had the power to intervene despite the earlier
Commission’s (commitment) decision, because Article 11(6) of Regulation 1/2003 deprived it of its
jurisdiction only until the Commission case was concluded; and recitals 13 and 22 of this Regulation clarify
that commitment decisions do not deprive NCAs and national courts of their power to intervene.
[3030] See ibid., para. 64. Cf. above in the Microsoft browser-tying case, where it was enough to show that the
browser choice screen had not been displayed; it was not necessary to show that this constituted an
infringement of Article 102 TFEU.
[3131] See Order of the President of 30 April 2014 in Case T-447/12 Visa Europe v Commission
ECLI:EU:T:2014:247; Order of the President of 5 July 2013 in Cases T-148/10 and T-149/10 SK Hynix vCommission ECLI:EU:T:2013:358.
[3232] Judgment of the Court (Seventh Chamber) of 11 November 2010 in Case C-36/09 P TransportesEvaristo Molinas v Commission ECLI:EU:C:2010:670.
[3333] General Court in CEEES (supra note 26) paras 79, 83.
[3434] But see Becker (supra note 4) 200–202, who does not appear to make any exception from his finding
that commitment decisions have no binding effect whatsoever on NCAs or national courts; he does not seem
to differentiate between the view that a commitment decision precludes a finding of an infringement for
anything that is allowed under a commitment decision (a view that he rightly rejects, see the text following
this footnote) and the view that an infringement cannot be found in conduct which is explicitly required by
the commitment decision.
[3535] For references, see Wagner-von Papp (supra note 14) 952–953 with fn. 88–92.
[3636] See Wouter P.J. Wils, Settlements of EU antitrust investigations: Commitment decisions under Article 9
of Regulation 1/2003, 29 World Comp.(2006) 345, 360, 361–362; Wagner-von Papp (supra note 14) 953
in fn. 89 (with further references); more recently also Becker (supra note 4) 198–200 (with further
references).
[3737] Judgment of the Court (Third Chamber) of 23 November 2017 in Case C-547/16 Gasorba SL et al. vRepsol Comercial de Productos Petrolíferos SA ECLI:EU:C:2017:891 paras 26–28, 30. See Simon Baxter ,Simon Baxter ,Frederic Depoortere,  Giorgio Motta,  Ingrid  Vandenborre,  Michael J .  FreseFrederic Depoortere,  Giorgio Motta,  Ingrid  Vandenborre,  Michael J .  Frese, The EU Court ofJustice deals a blow to the Commission’s power to close antitrust investigations with commitment decisions(Gasorba / Repsol), 23 November 2017, e-Competitions Bulletin November 2017, Art. N° 85380.
[3838] Commission Decision 2006/446/EC of 12 April 2006 relating to a proceeding pursuant to Article [101
TFEU], Case COMP/B-1/38.348 — Repsol CPP, OJ 2006 L 176, p. 104. See Ph ilippe ChauvePh ilippe Chauve, TheEuropean Commission renders legally binding commitments offered by a company active in the fueldistribution in Spain removing concerns of market foreclosure (REPSOL), 12 April 2006, e-CompetitionsBulletin April 2006, Art. N° 36751.
[3939] Judgment of the Court (Third Chamber) of 23 November 2017 in Case C-547/16 Gasorba SL et al. vRepsol Comercial de Productos Petrolíferos SA ECLI:EU:C:2017:891 para. 29 (emphasis added). See SimonSimonBaxter ,  Frederic Depoortere,  Giorgio Motta,  Ingrid  Vandenborre,  Michael J .  FreseBaxter ,  Frederic Depoortere,  Giorgio Motta,  Ingrid  Vandenborre,  Michael J .  Frese, The EUCourt of Justice deals a blow to the Commission’s power to close antitrust investigations with commitmentdecisions (Gasorba / Repsol), 23 November 2017, e-Competitions Bulletin November 2017, Art. N° 85380.
[4040] See the discussion and references in Becker (supra note 4) 204–262.

[4141] See Andrzej KmiecikAndrzej Kmiecik , The Spanish Supreme Court voids an exclusive-supply agreement in the energy
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[4141] See Andrzej KmiecikAndrzej Kmiecik , The Spanish Supreme Court voids an exclusive-supply agreement in the energysector that was previously subject to a commitments decision by the EU Commission (Repsol), 7 February2018, e-Competitions Bulletin February 2018, Art. N° 86470.
[4242] Skyscanner v CMA [2014] CAT 16 [31]–[43], with an extensive discussion of the review standard in
the UK and in Alrosa. See Tris tan JonesTris tan Jones , The UK Competition Appeal Tribunal quashes commitments inthe online booking sector (Skyscanner), 26 September 2014, e-Competitions Bulletin September 2014, Art.N° 69260 ; Gabriele AccardoGabriele Accardo, The UK Competition Appeal Tribunal quashes an OFT decision to acceptcommitments in the online booking sector for failing to inform itself about the possible impact on pricetransparency of an obvious and clear restriction on disclosure of price information (Skyscanner), 26September 2014, e-Competitions Bulletin September 2014, Art. N° 72166.
[4343] Wagner-von Papp (supra note 14).
[4444] See my presentation at the 2017 ASCOLA conference in Stockholm, https://ascola.org/stream/12th-ascola-conference-stockholm-–-17-june .
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