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However, because of the economic and social context marked by the Covid-19 pandemic, it suspends the effects
of the annulment pending the adoption of a new decision by the Commission

In April 2020, Germany noti ed the Commission of individual aid in favour of the airline Condor Flugdienst GmbH
(‘Condor’), in the form of two loans in the amount of € 550 million, guaranteed by the State with subsidised interest.
The purpose of that measure was to compensate Condor for the damage directly suffered as a result of the
cancellation or rescheduling of its ights following the imposition of travel restrictions as a result of the Covid-19
pandemic.

Condor is an airline which was previously owned by Thomas Cook Group plc. After that group was placed into
compulsory liquidation, Condor faced nancial di culties and had to le for insolvency in September 2019.  [11]
Those insolvency proceedings, which should have been closed following the sale of Condor to a potential investor,
were extended in April 2020 because the investor withdrew its purchase offer.

By decision of 26 April 2020, the Commission declared the noti ed aid compatible with the internal market within
the meaning of Article 107(2)(b) TFEU. [22] In accordance with that provision, aid to make good the damage caused
by natural disasters or exceptional occurrences is compatible with the internal market.

The EU General Court annuls the Commission’s decisionapproving the State aid granted by Germany to an airlinecompany on the grounds of an inadequate statement ofreasons (Condor Flugdienst)
STATE AID,  STATE AID (NOTION) ,  JUDICIAL  REVIEW,  EUROPEAN UNION,  STATE AID (NOTIFICATION) ,  STATESTATE AID,  STATE AID (NOTION) ,  JUDICIAL  REVIEW,  EUROPEAN UNION,  STATE AID (NOTIFICATION) ,  STATE
AID (EXISTING) ,  STATE AID (NEW) ,  ANNULMENT,  TRANSPORT (AIR) ,  COVID-19AID (EXISTING) ,  STATE AID (NEW) ,  ANNULMENT,  TRANSPORT (AIR) ,  COVID-19
EU General Court, Condor Flugdienst, Case T-665/20, Press release, 9 June 2021

June 2021

General Court of the European Union | General Court of the European Union
(Luxembourg)
e-Com petit ions N ews Issue e-Com petit ions N ews Issue June 2021June 2021

 
e-Competitions
Antitrust Case Laws e-Bulletin

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 1 General Court of the European Union | Concurrences | N°101149

https://www.concurrences.com/IMG/pdf/cp210098en.pdf?69584/9285bf1852a22fdb64bfec954a358df8d7e07027


In order to assess the amount of damage suffered by Condor as a result of the cancellation or rescheduling of its
ights following the imposition of travel restrictions in the context of the Covid-19 pandemic, the Commission rst

calculated the difference between the forecasts of pro ts before taxes for the period from March to December
2020, made before and after the announcement of travel restrictions and lockdown measures. The amount of that
difference was then increased by the costs associated with the extension of Condor’s insolvency period following
its abortive sale to the investor concerned.

The airline Ryanair brought an action for annulment of the Commission’s decision, which is upheld by the Tenth
Chamber, Extended Composition, of the General Court of the European Union, while suspending the effects of the
annulment pending the adoption of a new decision. In its judgment, the General Court clari ed the scope of the
Commission’s obligation to state reasons when it states that there is a direct causal link between the damage
which an aid measure seeks to compensate and exceptional occurrences within the meaning of Article 107(2)(b)
TFEU.

Findings of the General CourtFindings of the General Court

In support of its action for annulment, Ryanair alleged, inter alia, an infringement of the obligation to state reasons
by the Commission, in that it did not provide any explanation of the reasons which led it to include, in calculating
the damage which the aid measure at issue is intended to compensate, the costs associated with the extension of
the period of Condor’s insolvency following its abortive sale to a potential investor. In that regard, the General Court
states that, in accordance with Article 107(2)(b) TFEU, only economic damage directly caused by natural disasters
or exceptional occurrences may be compensated for under that provision. There must be a direct link between the
damage caused by the exceptional occurrence and the State aid and as precise an assessment as possible must
be made of the damage suffered. Thus, the Commission must examine whether or not the aid measures at issue
are of a kind as to be useful in the making good of damage caused by exceptional occurrences, given that Article
107(2)(b) TFEU bans general measures that are unconnected with the damage allegedly caused by such
occurrences. The Commission must also check that the amount of compensation granted by the Member State
concerned is limited to what is necessary to make good the damage suffered by the bene ciaries of the measure
at issue.

In the light of those clari cations, the General Court analyses, in the rst place, the stated objective of the aid
measure and nds that, according to the actual wording of the contested decision, the aid measure sought to
compensate Condor only for the direct damage suffered due to the cancellation or rescheduling of its ights as a
result of the travel restrictions imposed in the context of the COVID-19 pandemic, excluding any other damage
more generally linked to that pandemic.

In the second place, the General Court examines the reasons which led the Commission to consider that the
additional costs incurred by Condor as a result of the extension of the insolvency proceedings were directly caused
by that cancellation and rescheduling of ights. In that regard, the General Court nds that the Commission merely
stated that it was ‘legitimate’ to add the additional costs incurred due to the extension of Condor’s insolvency
proceedings to the damage claimed, without explaining, in a su ciently clear and precise manner, the reasons
why it found that the decisive cause of those costs was the cancellation and rescheduling of Condor’s ights as a
result of the Covid-19 pandemic.

In the third place, the General Court notes that there is nothing in the contested decision to indicate that the sale of
Condor failed because of the cancellation and rescheduling of those ights. Rather, it is apparent from the
contested decision that the insolvency proceedings, initiated before the Covid-19 pandemic, had been opened
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because of the nancial di culties faced by Condor following the liquidation of its parent company. Accordingly, it
was incumbent on the Commission to examine with particular care whether the cancellation and rescheduling of
Condor ights as a result of the travel restrictions imposed in the context of the pandemic were in fact the decisive
cause of the additional costs incurred by Condor as a result of the extension of the insolvency proceedings, and to
set out the reasons for its decision on that point to the requisite legal standard.

In the fourth place, the General Court observes that the Commission failed to explain how the additional costs
arising from the extension of the insolvency proceedings were assessed or what type of costs were involved. Nor
did the Commission indicate whether all or only a part of those costs were considered to be directly caused by the
cancellation and rescheduling of Condor’s flights.

Accordingly, the General Court nds that the contested decision contains an inadequate statement of reasons as
regards the direct causal link between the costs occasioned by the extension of the insolvency period and the
cancellation and rescheduling of Condor’s ights as a result of the travel restrictions imposed in the context of the
Covid-19 pandemic. Therefore, the General Court annuls the contested decision.

However, in view of the fact that that annulment is the result of an inadequate statement of reasons for the
contested decision and that the immediate calling into question of the receipt of the sums of money provided for
by the noti ed aid measure would have harmful consequences for the German economy in an economic and
social context already marked by a serious disturbance in the economy as a result of the Covid-19 pandemic, the
General Court suspends the effects of the annulment of the contested decision pending the adoption of a new
decision by the Commission.

*Th is  is  the original tit le of the press  release.  The tit le above has  been amended  in order to match  the e-*Th is  is  the original tit le of the press  release.  The tit le above has  been amended  in order to match  the e-Competitions  format.  Ind ividual au thors  are welcome to provide original independent commentaries  onCompetitions  format.  Ind ividual au thors  are welcome to provide original independent commentaries  onthe case law.  Articles  are subject to approval by the Board  of e-Competitions  Bu lletin before publicationthe case law.  Articles  are subject to approval by the Board  of e-Competitions  Bu lletin before publicationbased  on the Ed itorial Policy based  on the Ed itorial Policy (click  here)(click  here) ..

[11 ] At the same time as the launch of the insolvency proceedings, Germany granted Condor aid in
the form of € 380 million rescue loan to enable it to continue its operations following the
compulsory liquidation of the group of which it was a member. By decision of 14 October 2019, C
(2019) 7429 final on State aid SA.55394 (2019/N) – Germany – Rescue aid to Condor, the
Commission approved that aid.
[22 ] Decision C (2020) 2795 final on State aid SA.56867 (2020/N, ex 2020/PN) - – Germany –
Compensation for the damage caused by the Covid-19 outbreak to Condor, (‘the contested
decision’).
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