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(Partner, King & Wood Mallesons) in view of their panel "Impact of the New Nationalism 
on Competition and Economic Development in Developing Countries." 
 
They joined the 4th edition of the joint conference co-organized by Concurrences and New York 
University School of Law, held in New York City on October 27, 2017.  
 
 
 
 



 

 
www.concurrences.com 

 
 

 
Susan, as one of the most prominent anti-monopoly lawyers in China, you have closely 
observed the Chinese authorities in their enforcement activities. Can you tell us what you 
observe about applications of law or statements of policy by the Chinese authorities that might 
be regarded as nationalistic - that is, applying a principle of what helps China economically or 
strategically rather than a principle limited to what helps competition? 
 
Generally speaking, "competition" remains the top priority for China's anti-monopoly authorities 
in their enforcement activities. Only in the context of specific industries, I noticed that there were 
occasions when more favorable treatments were given to China's domestic enterprises. This is 
mainly due to the fact that historically the state has been playing a centralized also proactive role 
in China's economic development. As Prof. Wu Jinglian stated, "industrial policy is the 
prevailing policy tool of the central government in China. In the 1980s century, Chinese 
government introduced Japan's 'vertical' industrial policy into its 'macro-control'. Under the name 
of the industrial policy, Chinese government used to directly intervene in the micro-economy". 
 
In response to this challenge, the Chinese government introduced the fair competition review 
system in 2016 to gradually reconcile industrial policies with competition policies, and to 
liberalize certain regulated markets. This system provides a comprehensive review of all the 
government measure in place (or in future) by the prescribed competition standards. This review 
will not only remove the very roots of administrative monopoly, and also promote the awareness 
of all the government officials at different levels to fully recognize the importance of competition 
policy in a market economy.  
 
Of course, China's AML requires that the authorities give regard to China's socialist market 
economy. Is that the same thing as mandating that China should be nationalistic in its anti-
monopoly enforcement whenever that is good for China? 
 
The answer to this question rests again in China's recent history. From the age of planned 
economy to the "Reform and Opening-up", China, as the world's rapidly rising economy, is in 
the process of transforming from a highly centralized planned economy to a market economy. 
This reflects the fact that China is still a developing country and at a transitional stage, distorted 
market structure and pervasive state control remain in certain areas of the national economy. 
Against the backdrop, it is not difficult to understand in the area of anti-monopoly enforcement, 
Chinse AML authorities have to adopt certain balancing approaches when facing conflicts 
between competition policy and industrial policy.  
 
We are seeing a current surge of nationalistic tendencies by many nations in the world. Do 
you think these current tendencies have any impact on competition law and its application, 
and do you think they will have any impact on economic development of emerging economies 
such as China?  
 
I don't think the nationalistic tendencies would have any substantial impact on China. As 
mentioned in my response to Question 1, the Chinese governments increasingly understand the 
importance of market competition. The introduction of fair competition review, conceived by the 
highest level of the Chinese government, represent a significant change in the government's 
thinking about the role of the state and its relationship with the economy. As such, we would 
expect a more vigorously developing China's market featured with more liberalization and 
openness to overseas players. 
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Interview with Jason Wu 
Vice President, Compass Lexecon 

 

Jason Wu (Vice President, Compass Lexecon) has been interviewed by Daniel Rubinfeld 
(Professor, New York University School of Law) in view of their panel "Mergers: Impact on 
Development." 
 
They joined the 4th edition of the joint conference co-organized by Concurrences and New York 
University School of Law, held in New York City on October 27, 2017.  
 
Could you give an update on how MOFCOM is dealing with global mergers, including the 
quality of the economics and legal staff? 
 
MOFCOM has emerged as one major regulatory agency responsible for reviewing global 
mergers, together with its US or European counterparts. Since China's Anti-Monopoly Law 
(AML) was enacted in 2008, MOFCOM has reviewed roughly 2000 cases, blocking 2 
transactions, imposing remedies on roughly 30 deals. The intervention rate is largely consistent 
with its US and European counterparts.  
 
Interestingly, MOFCOM requires economic analysis of competitive effects, an approach widely 
employed by US and European antitrust agencies. MOFCOM has a team of case handlers, who 
have shown greater interests in findings of economic expert reports submitted by parties at stake. 
MOFCOM has also hired outside economic experts to opine on complex global mergers. 
 
MOFCOM has adopted economic analyses (such as UPP, price concentration analysis) that are 
commonly used among the international antitrust community. It has become more transparent in 
its decision process by publishing its decisions on some global merger cases such as Thermo 
Fischer/Life Technologies. Those decisions indicate that MOFCOM has placed more weight on 
economic and econometric analysis before reaching a conclusion.  
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How is MOFCOM treating mergers that affect state-owned enterprises?  
 
We have seen increasing number of mergers involving SOEs. Since there is no intervention in 
mergers involving SOEs, we have limited information on how MOFCOm handles SOEs. It 
appears that MOFCOm considers an SOE as a market participant, and subjects SOE mergers and 
acquisitions to the same regulatory review rules and regulations. It is possible that the ministries 
that oversee the SOE involved in a merger may carry special weight in MOFCOM's evaluating 
process.  
 
Foreign enterprises, especially those large transnational corporations, have a long history of 
dealing with regulatory reviews by MOFCOM's counterparts in the US and Europe. As a result, 
they are often more proactive in both filing a timely notification with MOFCOM and submitting 
relevant data and information to facilitate MOFCOM's decision process. In contrast, AML is new 
to many Chinese enterprises including SOEs, and thus it is not surprising to see the lag for those 
entities to adapt themselves to the new regulatory environment.  
 
To what extent, if any, do merger remedies focus on the development of start-up industries in 
China? 
 
The Internet start-up industries have expanded incredibly fast in China. Mergers and acquisitions 
involving those Internet based entities have also attracted the attentions from China's antitrust 
agencies such as MOFCOM. Nevertheless, we have not seen any significant regulatory actions 
regarding those entities. One challenge involving start-up is that many of the Chinese start-ups 
use VIE (Variable Internet Entity) ownership structure which is not currently recognized in 
related investment regulations. If MOFCOM takes on merger review involving VIE entities, it 
indirectly validates such a structure.  
 
MOFCOM recognizes the difficulty in dealing with the fast-developed Internet-based start-ups. 
MOFCOM is cautious with its enforcement actions against those Internet start-ups. It is aware 
that current international antitrust law and practice was largely developed in the pre-Internet era. 
The Internet has brought in new aspects of competition from those traditional industries. Often, 
start-up industries involve complex and dynamic competition, capable of delivering significant 
benefits from innovation to consumers. These start-ups often serve as intermediaries that connect 
multiple industries and markets, making the economic analysis of start-ups more challenging.  
 
Economic studies of the Internet start-ups industries will be more complexed than traditional 
industries. MOFCOM appears to recognize the challenges of market definition involved in the 
new products/services, and the associated market share calculations. 
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Interview with Tembinkosi Bonakele 
Vice President, Compass Lexecon 

 

Tembinkosi Bonakele (Commissioner, South African Competition Commission) has been 
interviewed by Ioannis Lianos (Professor, University College London) in view of their panel 
"Impact of the New Nationalism on Competition and Economic Development in 
Developing Countries." 
 
They joined the 4th edition of the joint conference co-organized by Concurrences and New York 
University School of Law, held in New York City on October 27, 2017.  
 
Competition authorities are increasingly interested in assessing the effects of mergers or other 
conduct on innovation. How is this concern over the promotion of innovation affecting the 
substance of competition law enforcement, and in particular the extraterritorial application of 
competition law, as innovation is often taking place in the context of global value chains? 
How should one resolve conflicts over competing visions over the impact of competition on 
innovation, as it seems to be, for instance, the case between the EU and the US, and possibly 
BRICS countries? 

One of the aims of competition law is to encourage innovation. Firms and individuals are 
incentivised to innovate due to the protection conferred on their innovations by intellectual 
property laws (IP). Therefore, at least theoretically, competition and IP laws ought to be 
complementary. However, the conflicts between competition law and innovation/IP laws are 
increasingly coming into sharp focus within the context of global value chains. One such 
example is the recent global mega-mergers in the seeds and agro-chemicals sectors. These 
mergers illustrate how multinationals can leverage their significant innovation and research 
resources by extending their IP protections through ‘ever-greening’ of patents, reciprocal IP 
cross licensing arrangements with close rivals, joint ventures and collaborative research and  
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development. This level of collaboration suggests that the seed/agro-processing markets are 
likely more concentrated than is currently understood. From a policy perspective, competition 
authorities in both the EU and US seem supportive of this level of concentration based on the 
theory that such concentration increases innovation, notwithstanding their (unintended) global 
unilateral effects to which developing countries are especially vulnerable, given the centrality of 
agriculture for the sustenance of communities in their economies. The vulnerability of 
developing countries is further exacerbated by the fact that they are trying to regulate 
multinationals which have access to resources that dwarf the GDPs of many developing 
countries, and are able to lobby hard politically, against any interventions aimed at their 
activities. 

Against this backdrop, the way forward for BRICS and other developing countries is to continue 
efforts to establish their own research platforms to enable the true impacts of the trade-off 
between innovation and competition law to be better understood from a developing country 
perspective. Furthermore, there is scope for greater global co-ordination amongst competition 
law agencies to ensure that global transactions are investigated and remedied in a co-ordinated 
manner.  

Broader public policy concerns, than consumer welfare narrowly defined, are increasingly 
taken into account by various competition law systems around the world, in both developing 
and developed countries when assessing mergers and, in some instances, anticompetitive 
conduct. There is also increasing demand for a broader canvas of principles and values in 
order to assess business conduct, as this is demonstrated by the development of the concepts of 
"social" and "green" capitalism. Should competition law authorities explore more 
systematically this trend and eventually move to a public interest standard in assessing 
anticompetitive conduct, at least in some economic sectors (for instance involving primary 
goods, such as food, shelter, or with considerable environmental impact etc.)? What would be 
the implications for the global governance of antitrust? 

Many countries already apply tests beyond the typical competition law tests in merger 
assessments, but they do not declare those tests in an open and transparent way. In contrast, 
South Africa’s merger regulation explicitly includes a public interest test and guidelines have 
been issued setting out how the test will be applied during merger assessment. 

Should public interest cover some old and emerging social issues such as green issues or the 
environmental impact on food security, shelter and so on? I think there is scope for these to be 
part of an assessment of merger transactions, but their location need not necessarily be with a 
competition agency and they can be properly assessed through a different regulatory agency in a 
transparent manner. Countries should be allowed to structure their agencies the way they deem 
fit. 

Within South Africa’s context, in order to address historical inequalities and economic and 
political imbalances, competition legislation specifically provides for both competition law and 
public interest standards in the merger assessment process. It bears specific mention that the 
courts have recently confirmed that both the competition law and public interest tests are of 
equal prominence in any merger determination process. In a developmental context, economic 
exclusion exacerbates inequality, poverty and unemployment and competition policy in  
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conjunction with industrial policy (introduced through public interest) can break down barriers to 
entry and unleash innovation and new entry, which are pivotal to the unleashing of economic 
growth and development. 

Although public interest considerations in merger assessment would appear, largely, the preserve 
of developing countries, developed countries and most notably, the European Union, seem to be 
re-considering their stance towards public interest considerations in merger assessment. 
Moreover, the impact of globalisation appears to be giving rise to a new wave of ‘new 
nationalism’ in developed countries (and the United States is no exception). This has ushered in 
more inward looking perspectives to international trade and ironically, may give rise to the use of 
public interest considerations in ‘tit for tat’ exchanges in transactions taking place within an 
increasingly geopolitical context. Thus, the implications for the global governance of anti-trust 
may be convergence.  

In recent years the competition authorities of BRICS countries and other large emergent 
economies have been increasingly active in competition law enforcement, adjudicating high 
profile cases of global importance. The experience gained may be a source of inspiration for 
competition authorities in other emergent and developing countries, and could also be an 
important source of learning and wisdom for the competition authorities in developed 
countries. Do you consider that BRICS and other larger emergent competition authorities 
should strive to ensure global convergence with the EU and/or US models of competition law, 
as this is put forward by some, or should they opt for different models, experimentation being 
an important source of collective learning for both developing and developed countries? 
Should convergence, or experimentation, be the main/driving principle for the global 
governance of competition law?  

In the developed world, competition law is applied within a context in which it is presumed that 
markets are naturally competitive, self-correcting and don’t require policy interventions to 
address failures. However, that presumption cannot hold true in a developing country context 
where markets are undeveloped, highly concentrated, non-inclusive and unemployment and 
inequality are high. In this ‘developmental context’ competition law is applied within a context 
in which it is presumed that firms with market power exploit it. Therefore, in developmental 
context, competition law more than just efficiency, but human and socio-economic development 
as well. 

Rather than seeking convergence with developed country perspectives on competition law, 
developing countries need to play a more prominent role in understanding how competition law 
policy can be used to address poverty, inequality and unemployment. This will require 
developing countries through the auspices of representative regional platforms such as BRICS, to 
enhance co-operation, share experiences and develop legal and competition law expertise from a 
developmental perspective. 

Thus, it is important to appreciate that approaches to competition law in the developed and 
developing worlds are diverse and that divergence should be tolerated and informed by context. 
This does not take away the need for global co-operation and sharing best practices. There are 
also instances where harmonisation may be desirable, like in regions with or striving for 
common markets. 
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Interview with Gönenç Gürkaynak 
Managing Partner, ELIG, Attorneys-at-Law 

 

Frédéric Jenny (Chairman, OECD Competition Committee) has interviewed Gönenç 
Gürkaynak (Managing Partner, ELIG, Attorneys-at-Law) in view of their panel 
"Innovation and Technology: The Next Frontier on Antitrust for Developing Countries?" 
 
They joined the 4th edition of the joint conference co-organized by Concurrences and New York 
University School of Law, held in New York City on October 27, 2017.  
 

What is your assessment of the quality or relevance of decisions by competition authorities in 
developing countries in high tech/dynamic markets? 

High-tech markets are characterized by rapid innovation and development of new products, 
platforms and services, as well as reduced production costs resulting from intense competitive 
pressures in such markets. In this context, competition can be described as both a catalyst and a 
driving force for innovation in these dynamic markets. Hence, preserving competition should be 
a top priority in these markets, since enhanced competition would both fuel innovation and 
ensure that the markets remain open and accessible to all. 

The impact of the enforcement actions of competition authorities on high tech/dynamic markets 
can be deemed as critical, because they may end up leading to significant error costs. Especially 
in terms of markets with dynamic competition and innovation, the decisions of competition 
authorities carry the risk of increasing regulatory error and magnifying the weight of any error 
costs. Innovation can make a critical difference for developing countries in terms of allowing 
them to meet urgent developmental challenges “head-on” and enabling them to achieve faster 
growth.  
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To that end, enforcement actions by the competition authorities are of even higher significance in 
terms of developing countries, as their innovation capacities must be built early in the 
development process, so that they can gain the necessary learning capacities and build on those 
capacities in order to catch up economically and technologically with developed countries. 

As the competition enforcement authority of a developing country, the Turkish Competition 
Authority’s approach to high tech/dynamic markets has mostly comprised the assessment of 
market conditions and competitive landscape in the relevant product market, and has not yet 
extended to dynamic efficiencies (i.e., innovation efficiencies). Indeed, in a recent decision 
concerning technology markets, the Turkish Competition Board took into account that the 
relevant product market in question was indeed an innovative and dynamic market. The Turkish 
Competition Board emphasized that defining the relevant product market becomes an especially 
complex question in markets concerning high-technology-based multilateral platforms with 
dynamic structures, as opposed to traditional product markets. To that end, the Competition 
Board left the relevant product market definition open/unspecified in that particular decision. 
Unfortunately, further information about the details of the case could not be provided, as it 
would include confidential client information. 

Similarly, it should be noted that the Turkish Competition Board has not yet focused on 
innovation efficiencies in its examination of merger decisions. The key reason underlying this 
approach may be that the standards applied to merging parties who wish to put forth innovation 
as a merger defense is so high that they are not able to raise this issue in merger control cases. As 
a result, since merging parties are unable to use innovation efficiency as a defense mechanism in 
practice, the Turkish Competition Board has rarely examined innovation within the scope of its 
merger control regime, and has yet to accept it as a worthwhile efficiency arising from a 
merger/concentration.  

There is a concern that abuse of dominance provisions may be used by competition authorities 
to partially expropriate owners of IP rights and/or to regulate the fees charged by patent 
owners. Based on your practice, do you think that these concerns are overblown or that those 
problems deserve careful attention? 

Under current Turkish competition law, there is no specific provision regulating the unilateral 
conduct or refusal to license within the scope of IP rights. Indeed, past experience leads us to 
conclude that there is no specific reason for IP-based dominance to be treated differently than 
any other form of dominance under Turkish law. 

Any abuse by an undertaking that is in a dominant position in a market for goods or services 
(throughout Turkey or within a particular region) is considered and treated as abuse of dominant 
position under Article 6 of the Law No. 4054 on the Protection of Competition (“Law No. 
4054”) (akin to Article 102 of the Treaty on the Functioning of the European Union). General 
competition law provisions in Turkey concerning abuse of dominance would also be applicable 
to agreements whereby the holder of IP rights licenses such rights and allows another 
undertaking to capitalize on its IP rights. 
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Under Article 6 of the Law No. 4054, all undertakings are bound by the obligation not to abuse 
their dominant positions in the market. Therefore, the general provisions of Article 6 would also 
apply to "refusal-to-license" situations, as well as to unfair and discriminatory licensing and 
licensing of trademarks, which can all be considered as different types of abuse of dominance, as 
far as IP rights are concerned. The abuse of dominant position can occur in cases of 
discrimination in connection with licensing fees, discrimination in providing trademark licenses, 
or offering different terms to purchasers with equal status for the same/equal rights, obligations 
and acts, if any of these acts are found to be abusive by the competition authorities. 

In practice, the issue of unilateral conduct involving the exercise of intellectual property rights 
have been raised and examined by the Turkish Competition Board numerous times. The Turkish 
Competition Board has closely scrutinized such arrangements and practices under Article 6 of 
the Law No. 4054. Its most recent decision concerning allegations of "abuse of dominance 
through refusal to supply" within the scope of IP rights was the Türk Telekom decision (dated 
June 9, 2016, No. 16-20/326-146). In that decision, the Turkish Competition Board reiterated and 
reaffirmed its earlier position on this issue. To that end, although in some jurisdictions concerns 
may arise with regards to competition authorities’ assessment of abuse of dominance provisions 
as a way to partially expropriate owners of IP rights and/or regulate the fees charged by patent 
owners, as far as Turkey is concerned, the established practice of the Competition Board appears 
to be rational, consistent and transparent with respect to abuse of dominance cases involving IP 
rights. Finally, it is fair to say that the Turkish Competition Board’s recent decisions include a 
rather detailed assessment and explication of the criteria to be taken into consideration for 
determining whether or not there has been a practice of abuse of dominance in a particular case.   

There has been talk about the fact that some competition authorities in Asia have imposed 
remedies in IP related competition cases that have extraterritorial implications. Do you think 
that this problem is likely to become more frequent and do you see ways to avoid conflicts 
between competition authorities in this area?  

As a result of the growth of the global economy and the rapid developments in technology, there 
has been a trend and increasing tendency among competition authorities towards exercising their 
authority to regulate business conduct that occurs outside their national borders. The main reason 
for this approach may be that, in certain markets, when an anti-competitive conduct occurs in 
one country, it has a significant impact in markets in different jurisdictions, and therefore, such 
conduct should be regulated and fought on an extraterritorial basis. However, imposing remedies 
that have extraterritorial implications may lead to serious substantive conflicts among 
competition authorities, as there is a wide variety of approaches taken globally in terms of 
competition law matters involving intellectual property rights. 

The extraterritorial implications of competition enforcement decisions can also cause conflicts in 
terms of the principles of international comity. Indeed, in light of the principles of comity, 
individual jurisdictions should take into account the legislative, executive or judicial acts of other 
jurisdictions. However, it is important to note that these principles should be interpreted as 
enabling competition authorities to take different approaches to competition law issues, without 
necessarily allowing them to impose the costs of those approaches on other jurisdictions.  
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In fact, if a single competition authority imposes a global prohibition on a certain act/conduct 
that is generally accepted as pro-competitive in other jurisdictions, such an enforcement decision 
involving global remedies may have significant negative effects on competition and total welfare 
in other jurisdictions. Indeed, any competition agency that adopts and enforces global remedies 
is not generally acting with the purpose of providing competition law solutions to global harms, 
but rather is expected to achieve a much narrower goal: to protect domestic manufacturers who 
export their goods and services. 

Turkish competition law accepts and incorporates the "effects criteria" pursuant to Article 2 of 
the Law No. 4054. Under Article 2, if an undertaking's conduct affects the markets for goods and 
services in Turkey, that conduct is deemed to affect the relevant Turkish market, and thus to 
enable the Turkish Competition Authority to exercise its regulatory jurisdiction. The Turkish 
Competition Board has defined the relevant geographic market as “worldwide” in a number of 
merger cases; however, these cases did not involve global remedies with extraterritorial 
implications. Indeed, there are two recent decisions of the Turkish Competition Board in which 
the Board assessed the relevant markets from a global perspective. In one of these decisions 
(granted in 2016), the Turkish Competition Board stated that, although the exact geographic 
market definition could be left open/unspecified, the Turkish Competition Board would still take 
into account the fact that the dynamics of the worldwide market significantly affected the 
Turkish market. Again, further information about the specifics of this case could not be provided, 
as it would include and compromise confidential client information. 

It is fair to say that international companies will continue to face stiff scrutiny by competition 
authorities, and extraterritorial investigations and enforcement actions are likely to increase in 
the future. Recent developments in Asia, whereby the Korea Fair Trade Commission (“KFTC”) 
imposed remedies and a fine of USD 854 million on Qualcomm in December 2016 for abuse of 
dominance through the violation of its FRAND commitments (i.e., fair, reasonable, and non-
discriminatory terms), can attest to this probable outlook. In its official statement concerning the 
investigation, the KFTC explicitly stated that if, in the future, a foreign competition authority 
makes a decision that conflicts with its remedial orders, Qualcomm can request a reconsideration 
of the remedial orders imposed by the KFTC. Similar to KFTC, on October 11, 2017, Taiwan 
Fair Trade Commission has announced its decision that imposes Qualcomm a fine of approx. 
USD 773 million along with remedies to amend certain clauses in its agreements. Taking 
account of these developments and the ongoing investigations by the US Federal Trade 
Commission (regarding Qualcomm’s conduct with respect to patents), as well as the EU 
Commission (regarding allegations about Qualcomm’s exclusionary practices through 
conditional rebates provisions), it is fair to say that we should soon catch a glimpse of how this 
issue plays out and resolves itself, particularly with respect to the principles of international 
comity. 

One way to address this phenomenon from the outset is to ensure cooperation and effective 
coordination among competition authorities from different jurisdictions, so as to avoid divergent 
approaches being taken with regard to the same conduct. However, bearing in mind that there are 
different economic considerations of efficiency and total welfare in each country, introducing 
limits to the geographic/territorial reach of remedies (such as limiting remedies to the jurisdiction 
of the competition authority issuing the decision) can prove to be most appropriate method for 
mitigating the risk of over-deterrence, and still honoring the principles of international comity.   


