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Ambassador, you have thought deeply and spoke eloquently about the global economic 
architecture of the future, and about the place of developing countries in that architecture. 
Very often today, while trade, investment, environment, labor, development, global value 
chains, and a host of other subjects and phenomena are invoked as pillars of our emerging 
global architecture, competition is omitted. Why is that the case? Do you think the omission 
should be rectified, and why? If you should have observations of particular relevance to 
developing countries, we would be especially interested in them. 
 
In my view, the issue is not whether competition is or should be part of the emerging global 
economic environment, but where competition issues are best addressed. The WTO Agreements, 
for example, share the objective of antitrust laws of ensuring that commercial actors benefit from 
a level playing field. However, trade and investment rules are typically designed to 
discourage governments from acting on the temptation to discriminate against foreign actors.  In 
contrast, competition laws discourage commercial actors from engaging in anti-competitive 
conduct. In addition, whereas trade and investment rules usually limit the ability of governments 
to interfere in commercial affairs, antitrust laws facilitate the intervention of governments in the 
market to address anti-competitive conduct.  
 
As national competition authorities tackle issues in the “relevant market”, they are not always 
confined by national borders.  For instance, Canada’s Competition Bureau might regard the 
Niagara region, which includes parts of New York state and Ontario as the relevant market for 
the purposes of an investigation.  So it is clear that antitrust issues often contain an international 
element. Consequently, it is not hard to see why there have been calls for the establishment of a 
treaty-based regime to address these issues.  
 
As a result, competition matters do figure on the international agenda. For instance, despite its 
considerable informality, the International Competition Network has had success in addressing 
global antitrust problems and has complemented efforts undertaken by UNCTAD and the 
OECD. And there is some degree of formalization of anti-competitive rules at the international 
level. The WTO includes the GATT’s disciplines on State Trading Enterprises and the Anti-
Dumping Agreement’s focus on a type of anti-competitive price discrimination. At the regional 
level, the NAFTA set a trend that has seen many RTAs incorporate obligations related to 
competition policy. And the proliferation of such commitments at the regional level may portend 
a more focused effort multilaterally, building on the discussion forums endorsed at both the 
Singapore and Doha Ministerial Conferences but never completed.   
 
Developing country interest in and concern about anti-competitive conduct [earlier] focused on 
alleged restrictive business practices of multilateral corporations. Efforts to codify a binding 
response at UNCTAD floundered in the late 1970’s resulted only in a set a voluntary principles 
adopted in 1980. More recently, more developing countries have come to see the benefit of 
adopting modern competition law regimes, and of enhanced international cooperation. For 
example, in 2009, fourteen African countries met in Kinshasa under the auspices of the Southern 
African Development Community to adopt the SADC Declaration on Regional Cooperation in 
Competition and Consumer Policies.  
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Ambassador, a number of nations' economies, especially developing countries' economies, are 
still dominated by state-owned enterprises, and those enterprises are often accorded many 
privileges.  This includes China, many nations in South East Asia, and a number of 
others.  How should this phenomenon be taken into account as we try to move to a more 
coherent and fair world trading system, and what are the chances that your suggestions will be 
embraced? 
 
The post-war trading system, first under the GATT and now the WTO, has always been 
cognizant of the potential distorting impact of certain state entities.  Article XVII of the GATT 
since 1948 has bound members to ensure that the buying and selling activities of “state trading 
enterprises”, whether for imports or exports, shall be non-discriminatory. An interpretative note 
confirms that this discipline applies to marketing boards.  In 1995, the General Agreement on 
Trade in Services (GATS) added disciplines to ensure monopoly service providers compete on 
commercial terms.  But state-owned and state-supported enterprises (SOEs and SSEs) have 
become more common vehicles for doing business in key sectors, from natural resource 
extraction, production and marketing to finance, telecommunications and transportation.  For 
example, one count suggests that state-owned entities control more than three-quarters of the 
world’s oil reserves.  And as your question implies, and the record shows, policies to protect and 
promote national champions have played a significant role in the rapid development of major 
emerging economies, including in East Asia. 
 
So SOEs have been the focus of significant and increasing attention in recent years within the 
trade community, because various elements of state control, such as subsidization (whether direct 
or by way of preferred tax treatment or access to credit) or regulatory preferences, can distort 
competition with private firms at home or abroad.  Many now speak of the importance of 
ensuring a principle of “competitive neutrality”. 
 
While the Canada-US FTA and NAFTA were among the first preferential trade agreements to 
address competition law and policy directly, most recently the Trans-Pacific Partnership 
agreement (TPP) reflects a more comprehensive attempt to address commercial activities of 
SOEs that compete with private firms in international trade and investment.  Building on work 
done by many of the parties in APEC’s Competition Policy and Law Group, and reflecting the 
basic doctrine of “restricted sovereign immunity”, the TPP requires parties to ensure that such 
entities principally engaged in commercial activity shall act in accordance with commercial 
considerations, to give courts jurisdiction to enforce this requirement, and to ensure that 
regulatory authorities act impartially.  Exemptions are provided for entities providing a public 
service and in country-specific annexes. 
 
At the WTO, a Working Group on the Interaction between Trade and Competition Policy was 
established at the Singapore Ministerial Conference in December 1996, but its work has been 
suspended. A fresh approach would entail taking inspiration from TPP to modernize GATT 
disciplines on state trading enterprises, combined with a comprehensive review of the extent to 
which existing WTO disciplines, for example on subsidies, are adequate to address financial and 
regulatory advantages. Given the lack of consensus on the continuation of the work of the 
Singapore Working Group, however, prospects are slim for early engagement at the WTO.  More 
promising is the ongoing work at the OECD, UNCTAD and APEC. 
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It seems to me that in some respects globalization has been hard on developing countries, and 
in other respects it offers great opportunities to them and their people.   Do you agree, and 
would you comment? 
 
The adoption by the UN of the Sustainable Development Goals in December, 2015 reflects a 
global consensus that trade and investment can and should play a positive role in assisting 
developing countries and their peoples benefit from globalization. Indeed, a vast array of 
evidence and experience demonstrates that openness to trade and investment, by fostering 
connections to large markets, can improve the economic prospects of developing countries. 
 
However, trade and investment cannot contribute to development outcomes in the absence of a 
policy framework that creates conditions that are conducive to economic growth and poverty 
reduction. Hence, sound trade and investment policies should be regarded as components of 
good economic governance. In this regard, the UN’s SDGs are right to regard trade and 
investment liberalization as a means to an end rather than an end in itself.  
 
For a country’s sustainable development prospects to be positive, its regulatory environment 
must enable business to do business. This entails first, a commitment to the rule of law that 
fosters predictability. Secondly, a sound macroeconomic framework is essential, encompassing 
prudent fiscal and monetary policies, to foster the stability that allows investors and economic 
actors to form expectations and to commit to projects to spur economic development. Thirdly, an 
enabling framework in key sectors can provide the infrastructure on which all business is 
dependent, such as finance, energy, transportation, and telecommunications. For example, the 
development and entrenchment of competitive and liquid financial markets that facilitate access 
to credit for small and independent producers, indigenous groups, and SMEs, among others, 
allows these actors to connect to global value chains. Finally, related policies to promote 
education and skills development, health and the environment, ensure the sustainability of a 
development path. 
 
Seen in this light, openness to trade and investment can be an enhancer, a catalyst, to improve 
growth prospects.  Admittedly, the differing levels of economic development of developing 
countries needs to be borne in mind in undertaking reforms. To put it simply, different 
developing countries have different capacities, so the sequence of trade and investment 
liberalization vis-à-vis other policy pillars of economic development needs to be carefully 
considered.  
 
The Trade Facilitation Agreement (TFA), concluded in 2013 at the WTO’s Ministerial 
Conference in Bali, provides an important new paradigm. The TFA permits developing and 
least-developed countries to both make their own determinations regarding the timing of the 
implementation of obligations and to identify provisions that they will implement after receiving 
technical assistance and support for capacity building. Ultimately, however, all WTO Members 
will respect the same level of obligation.     
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Interview with Christopher Meyers 
Associate General Counsel, Microsoft 

 

Susan Ning (Partner, King & Wood Mallesons) has interviewed Christopher Meyers 
(Associate General Counsel, Microsoft) in view of their panel "Innovation and 
Development: Licensing and Antitrust/IP Rules and Guidelines." 
 
They joined the 3rd edition of the Competition and Globalization in Developing Economies 
conference that took place in New York City on October 28, 2016 at New York University 
School of Law. 
 
The interplay between antitrust and IP is quite a hot topic around the world. Nowadays, many 
jurisdictions have issued or are contemplating to issue IP related antitrust rules/guidelines. As 
can be seen, there are many differences between the (draft) IP related antitrust 
rules/guidelines released by different jurisdictions. In that regard, how can multinational 
technology companies, like Microsoft, be compliant with all those IP related antitrust 
rules/guidelines? Will the company use a unified template of licensing agreement or different 
ones for different jurisdictions? 
 
It is a complicated area, but in many ways it’s no different than other substantive areas of 
competition law.Although intellectual property issues have been part of antitrust for decades, 
new practices are causing authorities to focus in and develop more nuanced approaches.As with 
any new area, one should expect some differences at the beginning. Microsoft experienced that 
with respect to developing unilateral conduct theories across multiple jurisdictions starting in the 
90s.  I think what most companies hope on the IP front is that enforcers keep working to get it 
right, openly discussing principles, theories and enforcement with each other and learning from 
how the markets actually develop.  In the meantime, we’ll all do our best to cope with 
differences in the law.  Sometimes that will mean adopting country-specific approaches. Other 
times we will resort to the least-common denominator world-wide. 



 

 
www.concurrences.com 

 
 

 
Developing countries, such as China, now attach great importance to intellectual properties. 
Their IP/antitrust policies, legislation and enforcement activities are also evolving rapidly in 
recent years. In that regard, as Associate General Counsel who leads the Antitrust 
Competition Law Group for Microsoft, how do you coordinate with local teams to bring the 
company’s compliance up to the speed? 

Over the years, we’ve tried to put the right resources in place globally so that we can be agile in 
anticipating and responding to new developments.  For example, we’ve had a dedicated in-house 
Anti-Monopoly Law lawyer based in Beijing for years, and another in-house competition lawyer 
supporting our Asia-Pacific region more broadly.Our global antitrust team then coordinates 
closely with others in our legal and corporate affairs group and the respective businesses, both 
channel and product design, to provide the right training and advice.  Our focus is on deeply 
understanding our business, and being embedded with them so that we’re involved in any current 
issues and looking toward the future.  

Do you think that IP related antitrust rules/guidelines impose unnecessary burden on 
technology companies that may restrict the company’s innovation? 

They certainly can, but that is why getting the balance right matters so much.  When I was a law 
student I wrote a paper on the U.S. market power presumption for patents, particularly as it 
applied in tying theories.  Since then, the law has changed and all enforcers recognize that a 
patent doesn’t convey market power in and of itself.  Looking back, that former rule obviously 
imposed burdens that were ultimately bad for consumers, so these principles absolutely can have 
a negative impact. That said, there’s definitely a place for antitrust as it relates to intellectual 
property.  As this area develops, the key should be to examine the effects of any rules on 
incentives to innovate – and ultimately, consumer welfare – and strike the right balance.  As 
importantly, solid and robust IP regimes can alleviate the call for antitrust to step in to address 
apparent problems in the market.  When IP regimes are well-tuned, they serve the exact same 
purpose as antitrust: incenting and encouraging innovation.   
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Interview with Randy Tritell 
Vice President, Compass Lexecon 

 

Gönenç Gürkaynak (Managing Partner, ELIG, Attorneys-at-Law) has interviewed Randy 
Tritell (Director, Office of International Affairs, US FTC) in view of their panel 
"Globalization and the Rise of Regionalism: TPP, ASEAN, COMESA, MINT and 
Coherence in the World." 
 
They joined the 3rd edition of the Competition and Globalization in Developing Economies 
conference that took place in New York City on October 28, 2016 at New York University 
School of Law. 
 
 
How do you think the increasing trend of regionalism affects the national competition laws of 
countries with developing economies? For instance, do you believe that the national 
competition laws of countries with developing economies are positively affected as the regional 
agreements set a legal benchmark? More specifically, do you believe in the benefits of 
including competition-related provisions in regional free trade agreements, especially from a 
perspective to reconcile potential differences between competing approaches and compile best 
practices? In contrast, would you rather believe that developing economies are negatively 
affected through blending diverse legal and regulatory systems? 
 
I see value in competition agencies in a region that face common challenges forming voluntary 
arrangements to share experience and strengthen their institutions.   
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Commonalities of, in example, histories, culture, language, economic development, and legal 
systems can catalyze maturation of younger agencies, include by importing and adapting best 
practices and avoiding mistakes.  Regional arrangements may facilitate cooperation, realization 
of economies of scale, and efficient platforms for receiving technical assistance. 

Competition provisions of trade agreements can usefully set forth high-level competition 
principles, contributing to a body of international soft law.  However, they can also risk imposing 
competitions rules on countries that are not ready, may not be well suited to some member 
countries, and may detract from efforts to foster convergence on an international level.  

Soft convergence through bilateral relationships and multilateral competition bodies such as the 
ICN have done the most to help developing countries learn international best practice from like-
minded colleagues, which they can adapt to their domestic circumstances.  These mechanisms 
offer the most promising path toward the development of strong and convergent competition 
regimes. 

Especially with the rise of mega-regional agreements such as the Trans-Pacific Partnership 
(TTP), what are the economic and political economy rationales for including competition-
related provisions in such mega-regional agreements, especially considering that the 
signatories/parties to such agreements are already likely to have competition law regulations 
of their own or likely to be a signatory/party to other regional agreements.  As far as future 
regional or mega-regional trade agreements are concerned, do you agree/disagree that such 
venues offer potential ways of dealing with competition-related issues? What are some of the 
competition related issues/policies that should be included in such regional or mega-regional 
trade agreements and whether such policies should go beyond a mere obligation to promote 
competition? On a similar vein, should the policies include or exclude considerations specific 
to certain sectors. 

The traditional rationale for including competition provisions in trade agreements is to prevent 
“behind-the-border” domestic restraints from undermining the benefits of trade 
liberalization.  While some trade agreements have required countries that did not have a 
competition law to enact one, a more recent motivation is to raise to the treaty level 
commitments to implement competition laws in specific ways, for example to ensure 
transparency and procedural rights or provide a private right of action.  

Competition provisions of trade agreements can contribute to strengthening consensus around 
high-level principles, such as a consumer welfare goal, transparency, and procedural fairness. 
However, given that competition enforcement often entails analysis of complex issues, evolves 
with new economic and other learning, is highly fact-dependent, and requires wide scope for 
prosecutorial discretion, I would be skeptical of the value of very detailed or substantive 
competition provisions in trade agreements, and  believe competition provisions remain 
unsuitable for mandatory dispute settlement. 
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Could problems in the antitrust enforcement as well as the lack of sufficient cooperation 
among antitrust agencies be overcome through a more globalization oriented approach in 
terms of free trade agreements? 
 
Efforts to enact global competition codes have foundered from the Havana Charter almost 70 
years ago through the Doha Round in the WTO, and there is no current prospect for their 
revival.  In any event, trade instruments are ill suited to address specific enforcement issues and 
are unlikely to succeed in mandating cooperation, which is an inherently voluntary activity. 

As mentioned above, soft convergence through bilateral and multilateral engagement by 
competition officials is the most effective path to the development of sound and convergent 
competition enforcement. For example, the ICN and OECD have issued consensus, non-binding 
but authoritative recommendations that have advanced substantive and procedural convergence. 
The OECD has recently issued an updated Council Recommendation on antitrust cooperation 
and the ICN and other competition bodies have facilitated cooperation both through provisions in 
its non-binding instruments and, importantly, by providing a supportive venue for officials to get 
to know their colleagues around the world.     
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Interview with George Lipimile 
Director, COMESA Competition Commission 

 

Vani Chetty (Partner, Baker & McKenzie) has interviewed George Lipimile (Director, 
COMESA Competition Commission) in view of their panel " Mergers: Anatomy of a 
Clearance in Younger Jurisdictions." 
 
They joined the 3rd edition of the Competition and Globalization in Developing Economies 
conference that took place in New York City on October 28, 2016 at New York University 
School of Law. 
 

Is it correct that the enforcement of cases has been hampered by the teething issues of 
overcoming jurisdictional issues and inconsistencies between the Commission’s Regulations 
and domestic frameworks? 

It is important to note that when the Commission became operational in 2013, there was a 
deliberate decision that the enforcement priority area should be competition advocacy and 
education aimed at sensitizing Member States on compliance requirements under the new 
regional competition regime. The second priority area was enforcement of the merger control 
regulations, due to the nature of the provisions, as merger control provisions require the 
notification and approval with and by the Commission. 

The non-enforcement of Part 3 of the COMESA Competition Regulations which deals with 
restrictive business practices was mainly to allow Member States and the Commission to develop 
a legal enforcement framework.  
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This took time and it involved or required negotiations to develop the desired framework which 
took into account the regional law and respective national laws of the respective Member States. 
The Commission has concluded formal cooperation agreements with Malawi, Swaziland, Egypt, 
Kenya, and Seychelles. The agreements provide for reciprocal notification of cases; coordination 
of enforcement activities; and mutual assistance and requests to the other jurisdiction to take 
enforcement action. 

In some instances there were delays in the negotiations of the enforcement cooperation 
agreements due to the status of competition law in the individual member states. These factors 
included lack of national competition laws in some Member States, weak enforcement capacities, 
lack of technical expertise and the general unwillingness by some Member States to surrender 
their jurisdiction in favour of a regional competition agency. These factors contributed to the 
slow operationisation of the provisions dealing with the enforcement of the restrictive business 
practices. 

There was further a need to resolve the issue of distribution of competencies between national 
and regional competition laws. All things said, we have now commenced investigations on 
restrictive business practices and a division has been created. 

Does the lack of uniform penalty and leniency policies between the Commission and domestic 
jurisdictions undermine firms’ incentives to come forward thus impacting on enforcement? 

While this may be true, it should be understood that the national and regional competition laws 
by and large deal or address different competition situations hence, there is a distinct difference 
in the scope of application. The penalties provided for under the COMESA Competition 
Regulations do not depart much from those provided for at national level. Suffice to say, that at 
regional level, there are no criminal sanctions. However, a closer look at the penalties provided 
for at national level as regards the quantum, it would appear that the level of the fine being 10% 
of turnover is common to both systems. The Commission from its early stage of operations has 
continued to prefer the soft enforcement approach, mostly through enhanced advocacy and 
educational programs. 

As regards a leniency policy, it should be observed that currently there are few Member States 
who have a leniency policy at national level. Even those Member States who have adopted the 
leniency policies i.e. Mauritius have not been actively used as compared with other jurisdictions 
like South Africa. South Africa has enjoyed one of the best successes with their leniency policy. 
After a re-vamp of the corporate leniency policy in 2007/8, the Competition Commission of 
South Africa saw a dramatic increase in leniency applicants from just 3 in the 6-month period 
January to June of 2008, to 16 applications in the 6-month period July to December 2008. 

Whereas the desirability and importance of the leniency policy has been well understood by 
Member States, there are still some legal impediments at national level which have delayed the 
adoption of leniency policies across the region. 
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At the regional level, the Commission has engaged a consultant to draft a regional leniency 
programme which shall be discussed in detail with Member States. Given the different legal 
systems and the feedback coming from the consultations with Member States so far, this may 
take some time. 

What would you attribute the growth in merger notifications to? Which of the following 
factors, if any, can be considered most significant in the increased notification statistic in the 
recent years? a. Growing awareness of the COMESA merger control regime; b. Amendments 
to the regulatory framework including the publication of merger assessment guidelines in 
October 2014 and a review of the merger notification thresholds and filing fees in April 2015; 
c. Trends in the continent’s M&A activity, driven by global businesses looking at high growth 
African economies to expand their operation? 

By and large, the growth of Merger notifications is as a result of the manner Article 24 of the 
COMESA Competition Regulations are framed; more especially the caution which reads: 

“Any notifiable merger carried out in contravention of this part shall have no legal effect and no 
rights or obligations imposed on the participating parties by any agreement in respect of the 
merger shall be legally enforceable in the Common Market.” 

This in itself has compelled partied to a merger to come forward to the Commission and notify 
their transaction; this system is self-policing. 

The publication of the Merger Assessment Guidelines also enhanced the understanding of the 
regional merger control system by expanding on issues around notification thresholds and 
method for calculation of filing fees. The Merger Assessment Guidelines set out the mechanisms 
for determining whether a transaction is a notifiable merger i.e. merger with regional dimension. 
They also explain the procedural obligations of the parties and describe the substantive elements 
of the merger assessment. This greatly increased the transparency of the Commission’s merger 
assessment protocols, and attracted more merger notifications. 

Further, mergers and acquisitions are a useful mechanism to expand investments in the region 
and generate efficiencies through consolidation; more efficient, clear, and predictable rules on 
merger control avoid discouraging investment in the region. Consequently, it is now evident that 
the region has registered economic growth which has seen an increase in foreign direct 
investment using the vehicle of mergers and other forms of acquisitions. This translated to an 
increase in the mergers notified to the Commission. Further, the advantage associated with the 
‘one stop shop’ notification facility has attracted more market operators to use the COMESA 
System. 
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Despite the powers afforded to the Commission in terms of Article 24, the Commission has not 
imposed penalties on any offending parties to date in relation to gun-jumping contraventions. 
Would you say this lenient approach can be attributed to the uncertainty around the 
notification process and the requirements for notification? Is this uncertainty alleviated by the 
significant changes to the merger control regime that have been effected or is there still an 
element on ambiguity in this regard? 

The non-imposition of penalties can mostly be attributed to a deliberate policy decision of the 
Commission. The Commission has employed a ‘consultative approach’ whereby the 
Commission engages the parties first through ‘pre-conference’ discussions before a formal 
notification is filed with the Commission. During the ‘pre-conference’ discussions, the 
Commission staff engage representatives of the parties where most and sometimes all of the 
competition concerns are discussed informally. In most instances, all the areas of conflict, or 
matters raising competition concerns are resolved during the ‘pre-conference’ period. 
Consequently, by the time the application is formally filed, all matters raising competition 
concerns could have been sufficiently addressed and in most cases, the transactions are approved 
with or without conditions. 

Does the Commission actively monitor markets within the Common Area or is it mostly reliant 
on its advocacy initiatives and information obtained from Member States through formalized 
cooperation agreements? 

Under Rule 42 of the COMESA Competition Rules, the Commission is mandated to conduct a 
general inquiry into a sector where the trend of trade suggests that competition is being 
restricted. During the market inquiry, the Commission has broad powers to request any 
undertaking in the Common Market to provide it with the necessary information. 

Pursuant to Article 22 of the COMESA Competition Regulations, the Commission may launch 
an investigation where it has reason to believe that business conduct by an undertaking restrains 
competition in the Common Market. One such investigation was an investigation into misleading 
advertising by a regional low cost carrier airline. The Commission’s investigation found that the 
airline had published misleading advertisements which showed ticket prices exclusive of other 
charges. The Commission noted that the airline was a first time offender and noted further that at 
the time of the decision, the conducted had already ceased following proceedings against the 
airline which were instituted by the national Civil Aviation Authority. The Commission warned 
the airline to desist from such conduct in the future. 

The Commission shall soon, in conjunction with the World Bank launch an anti-cartel project, 
which shall examine the extent of harm caused by the cartels prosecuted in South Africa on the 
COMESA Common Market. 
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Interview with Dennis Davis 
President, South African Competition Appeal Court  

 

Assimakis Komninos (Partner, White & Case) has interviewed Dennis Davis (President, 
South African Competition Appeal Court) in view of their panel "Pricing and Development 
Issues: Exploitation and Collusion." 
 
They joined the 3rd edition of the Competition and Globalization in Developing Economies 
conference that took place in New York City on October 28, 2016 at New York University 
School of Law. 

 

Do you think there is a divergence between developed and developing countries in terms of the 
types of monopolisation or abuse of dominance that agencies are more inclined to pursue? 
For example, would you say that agencies in developing countries have an inclination towards 
pursuing exploitative abuses, such as “excessive pricing”? 

Excessive pricing has become important for developing countries, arguably for two reasons: 
there is a concern with small downstream enterprises being heavily restricted in their 
development by the pricing imposed by large, often previously run para statal corporations on 
key inputs. In addition there are concerns about the pricing of access to IP which is desperately 
needed by developing countries. It is ironic thus that in a country like South Africa the test as 
laid down in United Brands more than 30 years ago has been ‘dusted off’ for use. 
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We are seeing again a certain Transatlantic divide in treating unilateral conduct. After the 
Microsoft cases there was calm but recently there are again signs of disaccord between the US 
and the EU. Why is the area of unilateral conduct prone to that disaccord and does it mean 
that the IT sector, in particular, will have to be regulated in a global scale by the enforcer 
following the stricter approach? 

It is hardly surprising, given the current global context that there is again significant attention 
being paid to powerful multinational corporations and their use of economic/financial power to 
subvert a competitive process or more narrowly couched, the national interest. With the growing 
power of global value chains and thus global forms of production of goods and services, the 
scope and range of national regulation has been severely to the test; hence the need to lift our 
regulatory gaze towards the global. 

What are the recommendations you would make to young antitrust agencies when selecting 
which unilateral conduct cases they should give priority to? 

It is critical for a developing country with limited resources to prioritize its agenda. For me, 
cartels are the most urgent question. But if developing countries fashion a merger law to suit 
their developmental needs then the abuse of dominance doctrine assumes greater importance; 
that is if a merger is allowed to respond to global competition, it may be that any abuse can be 
cured by way of the abuse doctrine. I am uncertain as to whether exploitative conduct should be 
a priority as cases of this kind require significant resources and expertise which may not be 
available to a developing country’s authority. 

 

 


