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Economic testimony key to winning antitrust cases, judge says 
By Leah Nylen 
 
Economic testimony is the most important piece of evidence in antitrust cases, a 
Pennsylvania federal judge said Monday, pointing to his own experience in a price-fixing 
class action over drywall and the Justice Department’s recent loss in challenging the 
AT&T-Time Warner merger. 
 
US District Judge Michael M. Baylson, who sits in the Eastern District of Pennsylvania 
in Philadelphia, said economic experts are key, but often have difficulty in making sure 
judges understand their testimony. 
 
(...) 
 
Since 2011, Baylson has been overseeing class actions against drywall manufacturers 
accused of price-fixing. In that litigation, Baylson said he required both sides to present 
three days of expert testimony on whether to certify classes of direct and indirect drywall 
purchasers. Ultimately, Baylson said he granted class certification to the direct purchasers 
and denied it to the indirect purchasers. 
 
(...) 
 
He also highlighted the US Department of Justice’s recent loss challenging the proposed 
merger between AT&T and Time Warner as an example of how expert testimony can 
make or break a case. US District Judge Richard Leon in Washington, DC, ruled that the 
DOJ didn’t prove the merger was anticompetitive and the deal should be allowed to move 
forward. The Justice Department is appealing that decision to the US Court of Appeals 
for the DC Circuit. 
 



“Reading the government’s brief in the appeal of Judge Leon’s opinion from the AT&T-
Time Warner case, the government has made very hard arguments that Judge Leon 
committed reversible error in his treatment of the government’s economist,” Baylson 
said, adding that he wasn’t sharing an opinion on the merits of the case or appeal. “From 
reading that brief — I’m not familiar enough with the record to have any opinion about it 
— but the arguments are that the judge didn’t give enough time for Professor [Carl] 
Shapiro’s testimony and made substantial errors in the admissibility and in rejecting the 
theory.” 
 
*“The Antitrust Salon.” Concurrences Review. George Washington University Law 
School. Washington, DC. Sept. 24, 2018. 
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Antitrust, consumer protection 'no longer exist in isolation,' FTC's Slaughter says 
By Leah Nylen 
 
Competition and consumer protection are increasingly interrelated, a Democratic member 
of the Federal Trade Commission said Monday. 
 
“What is most interesting to me is how concerns about competition and consumer 
protection no longer exist in isolation. Addressing a legal question on one side often has 
profound implications for the other,” FTC Commissioner Rebecca Kelly Slaughter said at 
a conference in Washington. 
 
(...) 
 
Slaughter also acknowledged that some have raised concerns about moving away from 
the consumer welfare standard in antitrust and that adopting privacy regulation could 
entrench incumbent technologies. But making changes to current ideas about antitrust or 
consumer protection enforcement may be necessary, she said. 
 
“These concerns are fair and important, but I do not believe that they are dispositive or 
that they necessarily justify the status quo,” she said. "For example, while I share the 
concern about GDPR’s effect on competition, it does not follow that all privacy 
regulation will necessarily entrench incumbents. And while I agree that the goal of the 
consumer welfare standard is to be administrable, I query whether it really is as it is 
applied today in cases that turn on costly economic inquiry and often boil down to a 
battle of the experts. It does not follow that any alternative will be necessarily be 
amorphous and unworkable.” 
 
(...) 
 
“The Antitrust Salon.” Concurrences Review and George Washington University Law 
School. Washington, DC. Sept. 24, 2018. 



To read the full articles, visit www.mlex.com 
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FTC deputy: evidence does not support breaking up tech giants 
By Julie Jackson 
 
While the rapid growth of technology companies has been a hot-button antitrust issue for 
the past several years, the deputy director of the Federal Trade Commission’s bureau of 
competition has said there is not enough evidence to support breaking them up. 
 
Ian Conner spoke yesterday on panel asking “Should the New Titans be Tamed?” He 
joined the agency as deputy director one year ago. 
 
“Becoming a titan does not itself constitute an antitrust violation. Big is not necessarily 
bad,” he said. 
 
Some commentators have concluded that enforcers should dispense with many of the 
long-standing tenets of antitrust and seek to break up some of the largest technology 
companies in the US, Conner acknowledged. 
 
Qualcomm, Google and Facebook face major complaints and fines in various 
jurisdictions over alleged anticompetitive practices. 
 
But he said the FTC at this point does not appear to have the well-developed legal 
standards it would need to justify breaking up these dominant companies. 
 
Speaking on the same panel, Alvaro Ramos, senior director and head of global antitrust at 
Qualcomm in San Diego, called out advocates of increased competition regulation and 
notions of consumer fairness as “fundamentally missing the point”. 
 
Ramos said the rapid growth of tech companies should be seen not as a cause for more 
government intervention, but instead as evidence of a robust competitive process. 
(...) 
 
Over-enforcement is worse than under-enforcement because markets tend to self-correct, 
he added, whereas some proponents of greater intervention lack such trust in the market.  
 
This view contrasts with that of Johannes Laitenberger, the EU director-general for 
competition, who has said false negatives are just as bad as false positives. 
 
Yesterday, Ramos asked whether greater government intervention has made the 
European market much more competitive than the US’s. 
 



Where US companies such as Google face greater competition penalties and probes 
overseas, Ramos said there should be concern that defendants in most of these cases 
handled by foreign competition agencies may not be afforded some of the procedural 
protections that defendants have in the US. 
 
(...) 
 
He and Conner spoke alongside Gail Levine, Uber’s head of US Regulatory Affairs, and 
Cornerstone Research senior vice president Peter Davis. University of Pennsylvania law 
professor Christopher Yoo moderated the discussion, which was held at the George 
Washington University Law School as part of a Concurrences conference. 
 
To read the full report, visit https://globalcompetitionreview.com/article/usa/1174728/ftc-
deputy-evidence-does-not-support-breaking-up-tech-giants 
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Former FTC chair outlines challenges for progressive antitrust 
By Ben Remaly 
 
Advocates	for	more	progressive	antitrust	enforcement	have	reshaped	the	debate	
around	competition	law,	but	they	will	need	to	overcome	a	century	of	antitrust	
debate	to	make	lasting	change,	William	Kovacic	has	said.	
	
Speaking	yesterday	at	an	antitrust	conference	he	organised,	the	former	Federal	
Trade	Commission	chairman	described	Lina	Khan’s	article	Amazon’s	Antitrust	
Paradox	as	the	most	impactful	piece	of	antitrust	literature	published	in	decades.	
	
“It’s	unusual	that	you	have	any	paper	in	the	field	attract	so	much	attention,	so	
broadly,	and	in	so	many	ways,	reshape	the	debate,	which	has	had	a	remarkable	
impact,”	Kovacic	said.	Even	if	no	legal	changes	resulted	from	Khan’s	2017	law	school	
note	details	how	Amazon	allegedly	abuses	its	market	power	and	argues	that	the	
company’s	anticompetitive	behaviour	had	been	overlooked	by	many	who	view	
antitrust	through	the	lens	of	the	consumer	welfare	standard.	
	
But	Kovacic	said	those	pushing	for	a	more	“egalitarian”	form	of	antitrust	would	need	
to	reshape	minds	of	judges	and	enforcers	whose	work	has	been	guided	by	an	
interpretation	of	antitrust	law	that	focuses	on	prices	paid	by	consumers	and	the	
rights	of	private	industry.	
	
(...)	
	
“If	you	look	at	the	barriers	that	stand	in	the	way	of	doing	this,	Harvard	put	a	lot	of	
them	there	or	the	barriers	are	taller,	wider,	and	more	formidable	because	it	was	a	
joint	venture	between	Harvard	and	Chicago,”	Kovacic	said.	



	
“To	take	some	of	the	barriers	down	it's	crucial	to	show	how	they	were	built.”	
Antitrust	progressives	would	need	to	convince	judges	and	enforcers	who	view	
hypothetical	trade-offs	–	like	how	much	of	an	increase	in	price	should	be	accepted	
as	a	way	of	increasing	local	community	control	over	business	–	through	the	lens	of	
Areeda	and	Turner,	Kovacic	said.	
	
(...)	
	
“I	guess	one	way	to	think	of	it	is	you	don’t	change	people’s	minds	until	you	come	up	
with	new	ideas.	They’ve	had	new	ideas	and	that’s	where	the	debate	starts,”	he	said.	
Concurrences	Review	co-sponsored	the	conference	with	the	George	Washington	
University	Law	School,	where	Kovacic	is	a	professor.	The	event	ended	yesterday.	
	
To	view	the	full	article,	visit	
https://globalcompetitionreview.com/article/usa/1174729/former-ftc-chair-
outlines-challenges-for-progressive-antitrust		
  


