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WHAT IS TRUMP ANTITRUST?  
COMPETITION POLICY UNDER A NEW U.S. ADMINISTRATION 
 
Interview with Ken Isley  
Vice President, General Counsel & Secretary of Dow AgroSciences  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Elaine Ewing (Partner, Cleary Gottlieb Steen & Hamilton) has interviewed Ken D. Isley 
(Vice President, General Counsel & Secretary of Dow AgroSciences) in  view of their panel 
"Enhancing due process in agency investigations and enforcement actions". 
 
They joined the 5th edition of the joint conference co-organized by Concurrences and George 
Washington University Law School, held in Washington DC on September 11, 2017.  
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It seems like new and untested theories of harm – for example, innovation competition – are 
coming up more and more frequently. Is that your experience? How would you recommend 
companies proceed in the face of a new theory of harm? How should this affect companies’ 
thinking about whether to enter into a transaction in the first place, and what terms to secure 
in deal negotiation? 
 
Yes, I agree that governmental agencies conducting pre-merger competition law investigations 
are exploring and pursuing new theories of potential harm to competition and greatly expanding 
existing theories. One area of increased emphasis is clearly how to evaluate potential harm to 
innovation competition when there are not the more common market overlaps from existing 
products or near-term product pipelines. R&D based companies need to carefully evaluate these 
issues prior to negotiating a transaction with another company who also engages in 
discovery and/or development of new products based on similar targets. 
 
This evaluation needs to take into account the size and strength of rivals who have comparable 
R&D budgets and capabilities to determine the level of perceived concentration related to 
innovation within the industry. 
 
A separate analysis should be conducted related to intellectual property strategies and the 
strength of the patent portfolios (broadly and in targeted technology areas) of the combining 
companies and the rest of the industry. Companies should carefully evaluate pre-merger, 
ordinary course documents that relate to the analysis of innovation within the industry, and 
should be very careful with investor relations, integration planning and other documents created 
post-signing a transaction.     
 
With more and more jurisdictions more thoroughly investigating mergers, it seems to be the 
case that merger reviews are taking longer and longer. What advice do you have for 
companies with global deals trying to navigate this “slowest common denominator” logjam?  
 
I agree that the global merger review process is taking longer than previously. Countries seem to 
be acting more independently than ever, with some more willing to explore novel competition 
law theories, often in conflict with each other. 
 
Companies navigating global pre-merger antitrust investigations need to have very clear 
processes and strategies to deal with the length and intensity of the varying requirements by 
agencies around the world. Companies need to assign clear accountability for persons internally 
to interact with external counsel and economists to collect documents, provide background 
interviews, and meet with governmental agency staff. 
 
Companies also need to have well-coordinated communication and governmental affairs 
strategies to deal with the increased media attention and the potential impact of customers, 
suppliers, competitors and other stakeholders. 
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Companies need to have realistic expectations on timing and develop a clear way to track and 
communicate progress towards closing. It is more important than ever to be well coordinated 
globally to ensure consistency in document productions and advocacy positions. It is also 
important to identify key “bellwether” jurisdictions with up-to-date strategies on how to gain 
approvals in such jurisdiction promptly, including through pre-emptive remedy proposals.  
 
With these longer reviews, one inevitable problem is that intervening events can affect the 
outcome of the review and agencies can insist on burdensome updates. How do you think 
regulators should ensure fairness to merging parties in this circumstance? How should 
companies in the process of negotiating a transaction think about timing and the risk of 
intervening events affecting the review of a deal? 
 
Agencies need to establish clarity at the beginning of the process with respect to ongoing 
document retention and updates to document productions and submissions. I also believe 
agencies need to more clearly articulate priority rules when there are multiple transactions 
pending within the same industry. 
 
Mergers should be reviewed sequentially, not collectively which is the common public 
perception. Companies need to very diligent on document creation and retention practices and 
the use of attorney-client privilege (including how such privilege is different in the various 
jurisdictions). Companies need to be organized and prepared to react quickly based on the many 
potential intervening events that can impact the pre-merger review process. 
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Interview with Abbott B. Lipsky 
Former Director of Bureau of Competition, US FTC 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
George Cary (Partner, Cleary Gottlieb Steen & Hamilton) has interviewed Abbott B. 
Lipsky (Former Director of Bureau of Competition, US FTC) in  view of their panel 
"Enhancing due process in agency investigations and enforcement actions". 
 
They joined the 5th edition of the joint conference co-organized by Concurrences and George 
Washington University Law School, held in Washington DC on September 11, 2017.  

You have served as a Deputy Assistant Attorney General at the Department of Justice; chief 
antitrust counsel for a household name, global corporation; an antitrust partner at a major 
international law firm; and now the Director of the FTC Bureau of Competition. And in your 
spare time, you have been a leader in the American Bar Association, including serving as its 
International Officer. In short, it is hard to imagine a more broadly experienced person to give 
us his thoughts on the state of antitrust globally. To steal a page from the pollsters, are we on 
the right track or wrong track? 

It's hard and to some extent inherently misleading to give a yes/no response to a global question 
like that; antitrust is an enormous and diverse phenomenon -- lots of moving parts and lots of 
pluses and minuses to quantify and add up. But if forced to choose, I would have to say that as 
time goes on we are veering closer and closer to the "wrong track". It is undeniable that 
substantial benefits can be attributed to the global explosion of antitrust law over the last 30 
years -- most notably by placing more hard-core cartel conduct within the reach of meaningful 
sanctions and giving most of the world's significant economies the capacity to limit other 
anticompetitive conduct. It is becoming much harder to identify a net-benefit analysis once you 
include global merger review and review of other business behavior such as competitor 
collaboration (outside the cartel context) and unilateral conduct. 
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Although the global antitrust explosion has enabled many jurisdictions to bring such conduct to 
heel when it is anticompetitive, totally aside from the administrative costs (lengthy proceedings 
and substantial uncertainty about standards and procedures, which undoubtedly has significant 
chilling effects on business conduct), it is clear that antitrust is increasingly becoming a vehicle 
for false-flag operations that exploit antitrust themes to achieve non-competition and nakedly 
political objectives. 

I have a whole list of exhibits to discuss --  a variety of high-visibility merger reviews gone 
rogue, persistent and pervasive hostility to vertical arrangements, and specifically hostility 
toward IP licensing arrangements, and the recent spate of state litigation against leading 
technology companies, not to mention an attempt to alter fundamental European tax policy -- 
very little of which can be grounded in convincing stories involving harm to the competitive 
process and much of which probably chills garden-variety business arrangements and important 
aspects of innovation. 

That last one incidentally -- innovation -- accounts for at least half the world economic growth 
achieved over the last few centuries, and if unremedied could produce catastrophic economic and 
therefore social consequences -- decades before the seas allegedly will rise to smother our coastal 
cities. Left to expand at its current rate, global antitrust may deteriorate toward a kind of "central 
planning-lite" to be practiced by countries that claim to have a democratic and free-market 
orientation, as well as "central planning as usual" for others. 

One final point in answering this question -- remember the comparison I am making is not 
between "zero antitrust anywhere" and 130 countries with antitrust. The comparison is between 
antitrust as practiced in the US - including its capacity to reach most global commerce due to the 
size and importance of the US economy and the extraordinary and unique reach and power of its 
legal institutions -- versus US antitrust plus 129 others.   

With the proliferation of antitrust agencies around the world, there have been many 
complaints about both process and standards. You have participated in the process of merger 
review at the FTC and at the DOJ from both the inside and outside. What would you tell 
international enforcers about the advantages and disadvantages of an administrative structure 
like the FTC vs. law enforcement within the executive branch like the DOJ? How should the 
[175th] country to establish an antitrust enforcement regime think about the trade-offs 
between an administrative and executive branch / judicial model?  

The little angel on my right shoulder says "the US judicial model -- with life-tenure judges, clear 
separation of powers and well-developed formal rules of procedure, evidence, appeal and review, 
and other guarantees of litigants' rights -- is the gold standard; so go for the gold." Then there's 
this little devil on my left shoulder saying, "Don't listen to Professor Kingsfield over there unless 
you want Bezos, Buffet, Cook, Page and Zuckerberg to grab everyone's money while you're 
stuck in the library drafting rules! Hire a bunch of Nader's Raiders and don't weigh yourself 
down with a lot of procedural tripe. If anything goes off-course there's always the next election." 
So hard to decide. (By the way -- does #175 have elections -- I mean the kind where you don't 
know the outcome in advance?). 
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Somewhat more seriously -- I have devoted significant time over the years to study of specific 
legal institutions and procedures used to implement competition law in the numerous 
jurisdictions that now have it. I am continually amazed at the diversity of the systems one 
encounters -- and I am impressed by the divergence between the American judicial system with 
its extensive and thoroughly formalized rules intended to assure actual and visible integrity, 
versus most of the other systems in use, many of which are significantly back down the learning 
curve on procedural integrity. One must be very careful about labels like "judicial" and 
"administrative" when discussing procedural differences and merits. The FTC runs an 
administrative system that probably does much better in some ultimate sense than many judicial 
systems one could find around the world. This is because some judicial systems are judicial 
systems in name only -- they are not independent and it is impossible to attribute their decisions 
to specific individuals and a known record of proceedings that contains all the evidence and 
arguments. 

My recommendation to future jurisdictions would be to take the ABA Section of Antitrust Law 
Best Practices for Antitrust Procedures and try to implement them in whatever system is adopted. 
There is no reason why that can't be done in an administrative system, although a couple of 
features -- such as full independence between the investigating and charge-laying authority and 
the decision-making authority -- are more characteristic of judicial procedures, at least as they 
are understood in the US and other common-law jurisdictions. 

It has been documented that the amount of time to secure merger clearance and the cost and 
burden that it imposes has grown considerably over the last ten years, in part due to the 
internationalization of the process. Remedies negotiated across multiple jurisdictions is time-
consuming and complex. And there is a tendency for each agency to believe that it has the 
luxury of proceeding at the pace set by the slowest agency whose approval is required before 
the transaction can close. Do you believe this is sustainable? Where is the breaking point? Do 
you see any way to fix this problem? 

Yes, it is sustainable, but that's not a good thing because the system has shown relatively limited 
capacity for self-reform. It seems very unlikely we would reach a recognizable breaking point -- 
like many other bureaucratic habits, the system will just get larger, more complex and less 
tractable and the private sector will bear more and more of the costs. So the drag on world 
economic output just gets larger as time goes on. 

There is a way to fix this problem, with the first step being recognition. Then of course there will 
be anger, denial, bargaining, depression and finally acceptance. The faster we get through the 
first four, the milder and shorter the depression will be. But once we get to acceptance, there will 
have to be some new institutional mechanism in play. My own preference would be to start with 
a bilateral initiative between the US and a jurisdiction that is close to us in its basic beliefs and 
institutions and in its overall legal system, as well as its approach to competition law. I'm 
thinking about a jurisdiction like the UK or other jurisdictions with a strong legal system based 
on common law, that also believes -- or is willing to believe -- in sound economics-based 
antitrust and economic regulation. Start with our best friends, then branch out to others once the 
success of this approach can be demonstrated. 
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I believe the  main forges of international competition policy -- primarily the OECD Competition 
Committee and the ICN -- play an invaluable role in defining and promulgating best practices 
and in training novice officials and agencies in the basic techniques they will need, but 
organizations in which all decision making authority is lodged in the governments themselves is 
going to engage primarily in the promotion of enforcement -- they are not going to move the 
needle on global reform much beyond the point they have already reached. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
www.concurrences.com 

 
 

 
Interview with Randolph W. Tritell   
President of the Mexican Federal Economic Competition Commission 
(COFECE - Comisión Federal de Competencia Económica) 

 

 

 
 
 
 
 
 
 
 
 
 
 
Concurrences has interviewed Randolph W. Tritell (Director, Office of International 
Affairs, Federal Trade Commission) in  view of the panel "The new Administration - U.S. 
global antitrust enforcement going forward" 
 
He joined the 5th edition of the joint conference co-organized by Concurrences and George 
Washington University Law School, held in Washington DC on September 11, 2017.  

 

With a new Administration in place for over six months but with more appointments to come, 
what changes have you seen, and what changes can we expect, in international antitrust 
policy? 

That’s a natural question and of course consistent with the theme of our upcoming conference 
but I am afraid my answer will be rather boring. Let me first make clear that the views I express 
are solely my own and not attributable to the FTC or its Commissioners. Before I get directly to 
your question, I want to dispel any misconceptions about the state of the agency.  Although we 
have only two of our five Commissioners and they are from different political parties, the 
Commission is functioning smoothly and has been quite productive. Unlike some other agencies, 
we have no quorum issue, and Acting Chairman Ohlhausen and Commissioner McSweeny have 
an excellent working relationship. This is reflected in the agency’s output – for example, the 
Commission has acted on well over 100 matters, including major merger and conduct cases, 
continued our vigorous competition advocacy, and held our first workshop pursuant to the 
Acting Chairman’s Economic Liberty Task Force. Turning to the international area, I have 
perceived no change in the Commission’s strong support for our international antitrust program, 
on which there has been a longstanding bipartisan consensus.   
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That extends to our bilateral engagement with partner agencies around the world, our deep 
involvement in multilateral competition fora, and our extensive technical assistance program for 
young agencies. We continue to work for convergence toward competition enforcement and 
policy grounded in principles of consumer welfare and sound economic analysis. This does not 
surprise me, as our engagement and policies promote competition enforcement that is good for 
American consumers, good for U.S. businesses, and good for the American economy. I therefore 
expect our work to continue along the same trajectory for the foreseeable future.   

You mentioned the FTC’s bilateral engagement and its work in multilateral competition 
organizations. Can you be more specific about your priorities and what  accomplishments we 
might expect to see? 

Bilaterally, we prioritize cooperation on cross-border investigations so we can work with other 
agencies to maximize the relevant information available to decision-makers, seek analytical 
coherence, and avoid incompatible outcomes. I expect our cooperation to continue to broaden 
and deepen, and hold out some hope that we will be able to conclude one or more “second 
generation” agreements, such as we now have with Australia, that enable us to share confidential 
information and provide investigative assistance to the other party. Multilaterally, we play 
leadership roles in the ICN, the OECD Competition Committee, UNCTAD, and other 
competition bodies. The FTC co-chairs the ICN’s merger working group, where we plan to work 
on new best practices in the areas of process and analysis. Having co-led, with DG COMP, the 
ICN’s project that culminated in consensus guidance on procedural fairness, we will now focus 
on implementation of its good principles of transparency and engagement, which will fit nicely 
into our new responsibility of co-chairing, with the Portuguese competition authority, the ICN’s 
implementation body. 

You have painted a rather rosy and optimistic picture of the international competition 
landscape. While we can probably all agree that there have been significant accomplishments, 
there are also some serious concerns, including in the areas of due process, and substantively 
where convergence is not yet a reality. What are your thoughts about steps the FTC and other 
competition agencies can take to address these concerns? 

Let me first pick up on the premise of your question, regarding accomplishments – I will get to 
the concerns but I think it is well worth recognizing the significant progress in the identification 
and adoption of good practices, which has taken place against a backdrop of rapid spread of 
competition enforcement, especially in developing countries with little background in market 
economies much less in competition law and economics. But you are right about the concerns 
and I can assure you that the concerns, and the need to address them, are shared by the FTC and 
many other agencies.  I have alluded to the efforts underway in the ICN to implement the 
guidance on transparency, engagement, and confidentiality and to broaden and deepen the 
recommended practices on merger analysis and on merger notification and review procedures. In 
addition, the ICN’s unilateral conduct working group will continue its focus on the analysis of 
vertical restraints. The OECD continues to foster high-level discussion, often enriched by outside 
experts, of front-burner and emerging issues, such as in the session it recently held on whether 
the use of algorithms raises particular competition concerns.  
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In addition, the FTC and DOJ raise issues such as due process, industrial policy, and the proper 
role of antitrust in relation to intellectual property when we meet privately with our counterparts 
and through our technical assistance program. I believe the recent FTC-DOJ Antitrust Guidelines 
for International Enforcement and Cooperation will also help promote good practice, for 
example with regard to the appropriate territorial scope of remedial measures.  When 
appropriate, we also work with our colleagues in other U.S. agencies in to address these issues 
bilaterally, such as in U.S.-China dialogues and in the negotiation of competition provisions of 
free trade agreements. Progress in these areas is necessarily incremental and not without 
setbacks, but I believe the U.S. agencies are well-positioned to continue to play a lead role in 
advancing international convergence toward sound competition enforcement policies. 
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Interview with Lynda K. Marshall 
President of the Mexican Federal Economic Competition Commission 
(COFECE - Comisión Federal de Competencia Económica) 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
John DeQ Briggs (Partner, Axinn) has interviewed Lynda K. Marshall (Chief of the Foreign 
Commerce Section, Department of Justice, Washington, DC) in  view of their panel "The 
new Administration - U.S. global antitrust enforcement going forward".* 
 
They joined the 5th edition of the joint conference co-organized by Concurrences and George 
Washington University Law School, held in Washington DC on September 11, 2017.  

Do you perceive that this administration will make any material changes to the enforcement 
policies that have been in place for the last eight years with respect to the enforcement of 
antitrust laws against single firm conduct? For example, do you perceive that the 
Administration might be interested in expanding the reach of Section 2 of the Sherman Act to 
reach not just exclusionary conduct as it does now, but also certain types of exploitive conduct 
by monopolists or dominant firms somewhat along the lines of the reach of the European and 
other laws addressing dominant firm conduct?  

Standards for single-firm conduct will no doubt continue to evolve, both in the United States and 
around the world, but United States antitrust enforcement against single firm conduct is based on 
the belief that firms should be encouraged to compete hard by lowering prices, innovating, and 
making their products more attractive, even if the winner of the competitive struggle achieves 
some form of monopoly power. The challenge is in determining when that monopoly power tips 
into illegal conduct. Aggressive, beneficial competition and anticompetitive exclusionary 
conduct can look very similar. Both may involve non-cooperative behavior toward competitors, 
and while exclusionary conduct by a monopolist can deny consumers the benefits of vigorous 
competition on price, quality and service, over-enforcement creates its own set of risks.    
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Extraterritoriality and comity issues have become increasingly important in recent years and it 
seems as if the Supreme Court might be addressing this in the context of the Vitamin C case 
next term. Do you envision any material difference in the approach of the administration in 
these areas? For example, do you think there is any interest in returning incarcerated foreign 
nationals to their home countries to serve sentences in such manner as the foreign 
competition authorities and judicial system's might see fit? 

Today we tend to talk more about cooperation than comity, but both remain important tools in 
our enforcement toolbox; both can facilitate the Division’s ability to protect consumers from 
anticompetitive harm, and both may allow us to minimize conflicts on remedies. We are unlikely 
to defer to another sovereign based on comity without cooperation – we need to understand 
another antitrust authority’s decision and its impact on U.S. commerce before we agree to defer 
our enforcement – but we may engage in cooperation without comity. And there have been 
instances in which we decided that our interests are appropriately served by another sovereign’s 
actions. In some cartel cases, for example, Marine Hose, we have allowed defendants to serve 
their sentences in their home jurisdictions. The discussion regarding jurisdiction most recently 
has focused on remedies. The Division’s mission is to protect competition in the United States, 
but in so doing we do not want to inadvertently harm competition elsewhere. We always aim to 
carefully tailor our remedies to the identified competitive harm to U.S. consumers. This means 
that there should be a close, logical nexus between the proposed remedy and the alleged 
violation. A remedy also needs to be enforceable, and in the U.S. that means the conduct on 
which the enforcement is based must have an impact in the U.S.   

The Antitrust Division (and indeed also the FTC) have enjoyed tremendous success in the 
courts over the last several years. These successes appear to have given the government a 
somewhat stronger hand in negotiations with merging parties. Do you think that this 
administration will be different in its merger enforcement policies from the policies of the last 
eight years? What do you perceive as the main differences regarding merger control as 
between the United States and the European Union and the PRC?   

We approach every merger with an open mind. We do not pick winners and losers. Our mission 
is to protect competition and we serve the American consumer. Where our investigation reveals 
competitive problems, we act, and being trial-ready is key to effective enforcement. Companies 
take our concerns more seriously when they know we are prepared to be put to our proof. In 
regard to U.S. merger policy versus those of other jurisdictions, there has been a fair amount of 
convergence around the world on merger enforcement. Enforcers today are better at deciding 
when and how to evaluate consolidation. Most now agree to limit jurisdiction to situations where 
there is an appropriate nexus to the transaction, and we increasingly share the view that we 
should seek relief only when a transaction risks significant harm to competition. Our processes 
and timing can be different, and certain jurisdictions include what we consider to be “non-
competition” factors in their merger analysis, but U.S. merger law has always focused on 
competition, which is the expertise of the competition agencies. 

* The remarks above do not necessarily reflect the views of the U.S. Department of Justice. 

 


