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INTERVIEWS 
 

 

MICHAEL RAY 

WHEN REGULATORS’ VIEWS ON APPROPRIATE REMEDIES ARE IN SYNC, IT ALLOWS FOR 
GREATER CERTAINTY IN THE PROCESS AND ENHANCES THE PARTIES’ ABILITY TO 
ULTIMATELY DELIVER TO CUSTOMERS AND SHAREHOLDERS ALL OR MOST OF THE BENEFITS 
CONTEMPLATED IN A TRANSACTI ON. 

BY DAVID GELFAND  
 

David Gelfand – Cleary Gottlieb – has interviewed Michael Ray – Western Digital. They both participated on the panel 

«A Call for Harmonization: Towards Regional Regulators or Comity?» 

 

D. Gelfand: What is the most challenging 

aspect of managing global merger 

clearance? 

M. Ray: A large cross-border transaction that 
has to be filed in several jurisdictions presents 
many challenges, but I think timing is probably 
the most critical. Keeping the process moving 
is so important because once a transaction 
is announced, the acquirer and the target’s 
respective businesses will come under strain 
as customers and competitors assess their 
options while the deal is pending and after 
the deal is closed. As a result, ensuring that 
each regulator is steadily moving through its 
analysis of the market and promptly raising 
any questions it may have so that the parties 
can address them is important. 

Parties should work with regulators to swiftly 
identify areas of concern – perhaps a high 
combined market share in a particular part of 
the market, or the sufficiency of claimed syner- 
gies – and then provide regulators with as much 

information as they need to work through them. 
The parties to a transaction believe that their 
proposed combination will yield significant 
benefits for their customers, employees and 
shareholders, so they want to realize those 
benefits as soon as possible by closing their 
transaction as quickly as possible. Significant 
delays in the review process can have a real 
impact on employee engagement and customer 
retention so those of us who are charged with 
managing the process need to stay close to 
the each regulator until the transaction has 
cleared its jurisdiction. 

D. Gelfand: What can the agencies do to 

streamline the process of global merger 

clearance without materially diminishing 

competition policy? 

M. Ray: Regulators should coordinate their 
reviews of a transaction wherever possible, 
especially if the relevant market is global. 
Regulators often ask parties to consent to 
their sharing information with other regulators 

so as to expedite their respective reviews, 
and I think parties should typically grant that 
consent. If regulators could coordinate their 
requests for documents so as not to impose 
different burdens on the parties even while 
investigating the same issue, coordinate their 
interviews of representatives of each party 
and their interviews of or questionnaires to 
customers, this would streamline the process 
without compromising each regulator’s responsi- 
bility toward its own individual market. This 
kind of coordination would also have the benefit 
of focusing each agency on the relevant issues 
and maximizing the likelihood that all agencies 
are pursuing theories well within the mains- 
tream of internationally accepted merger review 
standards. 

In addition, to the extent possible, regulators 
should work toward coordinating their analysis 
of remedies with the goal of fashioning one 
remedy or set of remedies that will be satis- 
factory to all agencies reviewing a transaction. 
When regulators’ views on appropriate remedies 
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are in sync, it allows for greater certainty in 
the process and enhances the parties’ ability 
to ultimately deliver to customers and share- 
holders all or most of the benefits contem- 
plated in a transaction. While individual regu- 
lators must, of course, administer their antitrust 
laws and protect their own markets, when 
markets are global, all parties would benefit 
from enhanced cooperation and a coordina- 
ted approach to merger review. 

D. Gelfand: From your perspective in counseling 

an international business organization 

through merger clearance internationally, 

what advice would you give to your in-house 

colleagues as to how they should prepare 

their organizations going in if they have 

never gone through the process before? 

What preparation can they and should they 

do in advance? 

M. Ray: In-house counsel should emphasize 
to their colleagues that obtaining antitrust 
clearance requires the focused attention of 
many people throughout the company, not 
just the lawyers. Senior executives who can 
speak to the overall transaction thesis, finance 
executive who can speak to synergies and 
efficiencies realized through the combination, 
sales and marketing representatives who 
can speak to the relevant market and the 
competitive dynamics within that market, 
and many others need to prioritize merger 
clearance and make themselves available 
to the in-house and outside lawyers pres- 
enting the company’s case to regulators. 

In-house counsel should select the best 
outside law firms they can find in each juris- 
diction, searching out those whose practi- 
tioners have spent time working as regula- 

tors themselves or who have significant 
experience managing complicated cross- 
border transactions. In-house counsel should 
start document collection early and should 
identify the witnesses who they will put in 
front of regulators looking to come up to 
speed on the relevant market and the parties’ 
customers, suppliers and competitors. With 
regulators who require a pre-notification 
process, in-house counsel should begin 
that process as soon as possible, including 
potentially prior to the public announcement 
of the transaction. 

For those regulators who do not use 
pre-notification, in-house counsel with their 
outside lawyers should begin engaging with 
regulators as soon as possible, laying out 
their views of the market and the benefits 
of the transaction. 

 
 
 

JOHN HARKRIDER 

ONLINE PLATFORMS CREATE VALUE BY SOLVING COOR- 
DINATION PROBLEMS AND REDUCING TRANSACTION COSTS. 
THAT VALUE IS ALLOCATED BETWEEN THE VARIOUS ECONOMIC 
AGENTS THEY SERVE, AND SUCCESS FOR THE PLATFORM 
DEPENDS ON STRIKING THE RIGHT BALANCE BETWEEN 
THOSE AGENTS. 
BY CONCURRENCES  

 
Concurrences has interviewed John Harkrider (Axinn). He served as 

moderator for the panel «Lack of Consistency: Navigating an Unharmonized 

World of Merger Regimes» for this international conference. 

 

Concurrences: From an antitrust pers- 

pective, how does the analysis of online 

platforms differ from the analysis of firms 

in “traditional” industries? 

J. Harkrider: When it comes to antitrust 
analysis, it’s important to appreciate the 
substantial differences between online plat- 
forms and traditional “offline” firms. But it’s 
equally important to appreciate that we are 
largely talking about differences of degree, 
not kind. 

Online platforms are multi-sided platforms 
that bring together two or more types of 
economic agents and make those agents 
better off. E.g., search engines bring together 

three groups of economic agents: (1) users 
making search queries, (2) the websites 
that are fetched via these search queries, 
and (3) advertisers seeking to reach users 
entering particular search queries. Online 
platforms create value by solving coordi- 
nation problems and reducing transaction 
costs. That value is allocated between the 
various economic agents they serve, and 
success for the platform depends on striking 
the right balance between those agents. 

Multi-sided platforms themselves are nothing 
new – matchmakers, charge cards, and 
ad-supported newspapers have existed 
for a long time. But the scale, dynamism, 
and breadth of multi-sided platforms have 

exploded thanks to advances in internet 
speed and diffusion. Some have suggested 
that the economies of scale and network 
effects associated with these platforms 
naturally make for “winner-take-all” markets 
and tend toward monopoly, but that does 
not appear to be borne out by reality. Disrup- 
tion and fragmentation appear to be persistent 
features among online platforms, even as 
some of them turn into giants. In social 
networking, for example, the dominance 
of MySpace or Friendster did not preclude 
Facebook from taking over the space, and 
Snapchat has in turn emerged as a massive 
player despite Facebook’s apparent domi- 
nance. The same is true for specialized 
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search companies like Yelp, who have grown 
dramatically despite the presence of Google. 

What drives this? Customer multi-homing 
is one part of the explanation as is the 
development of mobile devices and down- 
loadable apps. Another is that the multiple 
sets of economic agents (i.e., customers) 
whom online platforms serve, coupled tech 
firms’ vast potential for product innovation 
and differentiation, mean that even well- 
established platforms remain vulnerable. 
An upstart platform can target one or multiple 
sets of an incumbent’s customers, compe- 
ting on the basis of price and/or quality 
and/or differentiation, to generate a positive 
feedback loop and grow its own network. 
It’s important for antitrust agencies to appre- 
ciate the dynamic and multifarious compe- 
titive constraints that online platforms face. 
Another point is positive network externa- 
lities that potentially lead to barriers to entry 
are not always present – for example, the 
utility of Google’s search engine to any given 
Google user is not correlated with the number 
of advertisers and or the number of other 
users (at least once minimum viable scale 
is obtained). 

Concurrences: How should the enforce- 

ment agencies analyze mergers between 

online platforms? Is the SSNIP test a useless 

analytical tool in this context? 

J. Harkrider: I wouldn’t say that the SSNIP 
test is useless in the context of analyzing 
online platform mergers, but I do think that 
the real-world economics of online platforms 
are sufficiently complex and opaque that 
we should be skeptical of economic models 
that purport to perform multi-sided SSNIP 
tests. As David Evans and Richard Schma- 
lensee have pointed out, multi-sided SSNIP 
tests require a complete structural model 
of firms’ demand, including both cross-price 
effects and indirect network effects. It might 
be possible to glean some insight from such 

models, but in general I think the potential 
disconnect between theory and reality here 
means such models are more likely to mislead 
than to inform. 

More qualitative analyses, such as whether 
the merging firms engage in innovation 
competition with each other, probably offer 
a more tractable approach. 

In addition, complexities arise when thinking 
about the SSNIP test for “free” or adverti- 
sing supported models. In this context, the 
right SSNIP may be quality – so would a 
significant number of users use another 
search engine (e.g., Bing, Yelp, Amazon) 
if the quality of a particular type of search 
(e.g., general, local, product) were to decline 
by 5 to 10%. 

Concurrences: What’s the right approach 

for assessing whether unilateral conduct 

engaged in by an online-platform provider 

is anticompetitive? 

J. Harkrider: As with SSNIP tests, exten- 
ding tools that were developed to analyze 
the conduct of one-sided firms into the 
domain of multi-sided platforms can be 
a dubious proposition. Consider predatory 
pricing, for example. It’s generally accepted 
that, in one-sided markets, a firm’s profit- 
maximizing price is never below marginal 
cost. Accordingly, charging prices lower 
than marginal cost might be viewed as 
evidence of predation. By contrast, it’s 
common for online multi-sided platforms 
to provide free goods or services to the 
economic agents on at least one side of 
their business – that’s how they build their 
networks and deliver value to the various 
economic agents they serve. 

Further, at least three requirements should 
be present before determining whether 
there is a threat to competition from unila- 
teral conduct. First, there must be evidence 
that the conduct actually harmed the ability 

of the complainant to grow – it is not 
enough that, for example, the complainant 
received fewer referrals from a particular 
platform, if there are other ways to access 
consumers (e.g., through mobile apps or 
direct navigation). Second, there must 
be internal evidence that the primary 
purpose of the conduct was to harm 
competitors as opposed to the harm being 
the natural consequence of product impro- 
vement. Third, there must be complete 
and comprehensive discovery of the internal 
documents of the complainant to deter- 
mine whether their motivation is to prevent 
genuine improvements. I’ll note that all 
three of these requirements are present 
in US judicial proceedings under the 
Sherman Act but not always in Agency 
investigations (especially discovery of the 
complainants’ true motivations). 

My view is that, given how dynamic and 
contestable the online platform space 
appears to be, unilateral conduct should 
be presumed procompetitive unless there 
is no credible basis to believe that the 
conduct in question is consistent with 
enhancing the coordination/transaction- 
cost-solving value provided by the platform. 
In short, relying on competition rather than 
regulatory intervention is the soundest 
approach unless the above three condi- 
tions are met. 

This is especially true because competi- 
tion agencies are particularly ill-suited to 
determining whether a product change 
is an improvement as it requires them to 
become product designers and because 
most of the inputs in making this decision 
will be coming from firms who have an 
incentive to prevent genuine product 
improvements. 
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SIR PHILIP LOWE 

 

… THERE IS A CLEAR CAUSAL LINK 
THAT CAN LEAD FROM PUBLIC INTEREST 
ARGUMENTS BEING RAISED ABOUT A 
COMPANY’S CONDUCT TO THE COMMIS- 
SION’S INVESTIGATING THAT CONDUCT 
– OR NOT. 

 
 

BY CONCURRENCES REVIEW  
 

Concurrences has interviewed Sir Philip Lowe – former Deputy Director General, DG COMP and senior advisor 

at FTI Consulting. Sir Philip Lowe served as keynote for this conference. 

 

Concurrences: Competition policy has 

grown in importance and impact in many 

countries. How do you see its interaction 

with public policy objectives? 

Sir Philip Lowe: There is a broad international 
consensus that competition policy in itself repre- 
sents an important public interest objective 
(namely, to improve economic competitiveness 
by forcing companies to keep innovating and 
by delivering more and better products and 
services to consumers in the process) and as 
such it merits being treated as a political priority. 

For any given case, narrow competition enfor- 
cement conclusions might clash with other public 
policy priorities (such as those in the areas of 
defence, public health or education) but this is 
not negative per se. Rather, any such conflict 
just reflects the fact that at the most general 
level, “the public interest” is just the aggregate 
of all the evolving aspirations, values and objec- 
tives which will always co-exist in a democratic 
society and that all of these will not always point 
into the same direction. 

When a conflict between competing interests 
appears, it is for the responsible authorities to 
decide when competition concerns should be 
overridden in favour of other public objectives, 
but as much as possible such a choice should 
be implemented according to pre-existing rules 
in order to allow market participants to form 
valid expectations. 

Concurrences: In a period of political 

weakness coupled with the threat of a 

misunderstood globalization, companies 

defending a case will try to create an 

impression of a partisan competition 

decision/authority when in fact the exact 

opposite is true. How can impartial enfor- 

cers guard against such political tactics? 

Sir Philip Lowe: Insofar as the mandate of 
a competition authority is strictly based on 
the need for it to carry out an impartial assess- 
ment on the basis of competition criteria, there 
is already some guarantee of its independence 
of judgement. However if the authority itself 
is asked to include non-competition consi- 
derations in its substantive assessment, there 
is a strong risk of its decisions being impacted 
by political influence or bias. 

During such times, companies will tap into 
the public’s temptation to revert to isolation 
and protectionism as a winning strategy. The 
major antitrust complainants against US multi- 
nationals in cases dealt with by the European 
Commission are other US multinationals, not 
European consumers or citizens. This begs 
the question whether competition authorities 
are really aiming to champion consumer benefit 
or whether their action in reality is first and 
foremost reliant on complaints, and mostly 
from competitors. Agencies must guard against 
bad optics by seeking out direct consumer 
complaints and not simply relying on rival 
companies complaints. 

Concurrences: Can you tell us how do 

you see the European Commission in its 

specific status of competition authority? 

Sir Philip Lowe: As an institution, the European 
Commission is independent of national and 
commercial interests. However, contrary to 
other competition authorities, which are inde- 
pendent from other departments of state, the 
European Commission’s Directorate-General 
for Competition is not really independent from 

other policy departments of the Commission. 
The Commission itself is the competent 
competition authority, notwithstanding the 
safeguards that have been built in around the 
Competition Commissioner and DG Compe- 
tition. Consequently the Commission is always 
at pains to insist that European competition 
policy priorities both reflect the policy priorities 
of the Commission as a whole and are fully 
based on the applicable competition rules. 

Emphasising that competition policy safeguards 
the effective functioning of competitive markets 
and therefore contributes to the political agenda 
of the Commission to help create jobs and growth 
is certainly a reasonable argument at a macroe- 
conomic level. But it does not mean that the 
enforcement actions of the Competition Commis- 
sioner are solely determined by the political 
agenda because any concrete case must be 
capable of being argued (and won in court) on 
the basis of the competition rules. 

Given that the Commission has wide discretion 
in deciding on its own “enforcement priorities” 
in particular when it comes to cartels or abusive 
conduct, there is a clear causal link that can 
lead from public interest arguments being raised 
about a company’s conduct to the Commis- 
sion’s investigating that conduct – or not. Market 
participants need to evaluate this aspect early 
on and stay alert at all steps of the process 
for the risk of “interference” of this type. 

This is particularly challenging because the 
extent to which it will occur will depend on a 
multitude of factors, including the personali- 
ties of the relevant politicians and overall shifts 
and trends in public opinion and media enga- 
gement.


