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INTERVIEWS 
CAMILLA  HOLTSE 
Interviewed by Kostis Hatzitaskos 
> Concurrences, October 4, 2016 

 
Chief Legal Counsel CAMILLA HOLTSE (Maersk) 
has been interviewed by KOSTIS HATZITASKOS 
(Cornerstone Research) in view of their panel 
“INTERNATIONAL MERGERS: WORKING ACROSS 
MULTIPLE JURISDICTIONS“. 

K. HATZITASKOS: What has your experience been with 
how different jurisdictions handle joint ventures 
instead of mergers? 

C. HOLTSE: In the shipping context specifically, our 

experience with seeking approval for the P3 vessel 

sharing agreement gave us substantial insight into 

the practical challenges resulting from varying 

approaches around the world. P3 was intended to 

function as an operational agreement between three 

ocean shipping carriers: Maersk Line, MSC, and CMA 

CGM. The arrangement would have allowed the 

participants to jointly operate on the East-West routes, 

generating substantial operational efficiencies and 

product improvements through the sharing of capacity 

across each party’s vessels. P3 entailed no coope- 

ration on commercial aspects, such as pricing or 

customer relationships. However, because this 

arrangement would have required cooperation on the 

was more challenging when evaluating P3 as a 

merger. Procedurally, there were differences as well 

because in jurisdictions where P3 was treated as a 

merger, the merger control statutes required strict 

adherence to notification contents and timelines, 

whereas elsewhere the reviews were driven by a 

practical approach to the issues presented. Ultima- 

tely, P3 was rejected in China after being evaluated 

under merger control principles, whereas it had 

already been approved in Europe (informally), the 

U.S., and elsewhere. 

K. HATZITASKOS: What advice would you give to others 
who are trying to navigate competition law in several 
jurisdictions? 

C. HOLTSE: A multi-jurisdictional review process will 

require substantial time and resources from both the 

business and the legal department. One of the most 

important things to do early in the process is to outline 

how the proposed transaction will generate efficiencies 

and ultimately benefit customers. The pro-competitive 

basis for the deal should be developed with the 

business team and presented 

K. HATZITASKOS: What do you see as the important future 
topics for competition authorities to address related to 
companies operating across multiple jurisdictions? 

C. HOLTSE: The lack of consistency in multi-jurisdic- 

tional merger control remains a challenge. While some 

divergence is inevitable, greater alignment on timing, 

process, and substantive principles is needed. Among 

other things, regulators should work together to develop 

greater convergence on what transactions need to be 

reviewed – for example, jurisdictions with low notifi- 

cation thresholds or uncommon aspects of their 

notification requirements could help streamline the 

multi-jurisdictional review process by adjusting these 

features. Likewise, companies operating internationally 

would be benefitted by a more uniform approach to 

joint ventures and other commercial arrangements. 

In addition to these steps, it would be useful to have 

greater consistency with respect to the information 

required to meet each jurisdiction’s merger control 

requirements. The major jurisdictions already require 

parties to expend substantial time and resources to 

prepare detailed analyses of the competitive impact 

day-to-day management of vessels worldwide, the 

parties intended to create a joint corporate entity that 

would oversee operations. 

Because P3 had no customer facing activities and only 

performed a limited function of those of a normal 

company, it was not a “full function” joint venture under 

EU law. Therefore, P3 was subject to a self-assessment 

under TFEU article 101 (but at the request of the P3 

parties, the European Commission agreed to conduct 

consistently in both internal 

and external communications. 

Much of the public perception 

of the transaction will be 

driven by whether the parties 

present a credible and 

consistent explanation regar- 

ding why they are pursuing a 

combination. Going hand in 

“AMONG OTHER THINGS, REGULATORS SHOULD WORK 
TOGETHER TO DEVELOP GREATER CONVERGENCE 
ON WHAT TRANSACTIONS NEED TO BE REVIEWED – 
FOR EXAMPLE, JURISDICTIONS WITH LOW NOTIFICATION 
THRESHOLDS OR UNCOMMON ASPECTS OF THEIR 
NOTIFICATION REQUIREMENTS COULD HELP STREAMLINE 
THE MULTI-JURISDICTIONAL REVIEW PROCESS 
BY ADJUSTING THESE FEATURES.” 

an informal review of P3 under TFEU article 101). 

In contrast, a number of regulators including in 

Germany, Poland, Korea and China deemed P3 to be 

a merger and evaluated the arrangement under their 

merger control laws, including requiring a formal 

merger control notification. In the United States, P3 

was exempt from the HSR Act but instead subject to 

review by the Federal Maritime Commission under the 

Shipping Act, which entails a separate notification and 

procedure from mergers notified under the HSR Act. 

The divergent approach internationally presented 

major challenges to P3. Substantively, the review 

under Article 101 in Europe and under the Shipping 

Act in the U.S. was fundamentally different from 

review under merger control statutes. In the US and 

EU reviews, for example, the regulators were able to 

accept the premise that the three parties to P3 would 

remain as independent competitors, whereas this 

hand with this, it is important to have a strategy for 

dealing with possible communication leaks so that the 

company maintains some ability to influence the public 

perception of the transaction. 

Of course, it is also important to spend considerable time 

analysing possible concerns that regulators may have. 

This will allow the companies to develop realistic views 

about concessions that may be required. Where conces- 

sions will drive deal timing, such as where a business 

may need to be divested in one or more jurisdictions, this 

will allow the parties to plan a global merger control 

strategy around that timing. In addition, where 

concerns are likely to be the same for several regula- 

tors and thus the parties can foresee a need for 

cooperation across competition authorities, they can 

build their global merger strategy around that need 

for consistency in presentation and timing. 

of large transactions and produce extensive evidence 

on the industry and the transaction’s likely impact. 

More and more, we are seeing new jurisdictions 

requesting additional, jurisdiction-specific information 

and remedies, thus increasing the time and expense 

required of the parties, without necessarily advancing 

the substantive analysis in a meaningful way. In 

addition, it is important that emerging jurisdictions 

afford the types of procedural opportunities for engage- 

ment with the regulators, including in relation to their 

economic analysis of the transaction, as is generally 

afforded in jurisdictions such as the U.S. and the 

European Union. Without this “due process,” these 

jurisdictions run the risk of making decisions that are 

not properly developed based on the economic evidence 

available, and at the same time create greater 

potential for divergent outcomes in multi-jurisdic- 

tional reviews. 



 

 

 

 

 

 

ALEXANDRE MACEDO 
Interviewed by James Tierney 
> Concurrences, September 29, 2016 

 
Commissioner Alexandre Macedo (CADE) has 
been interviewed by James Tierney (Orrick) in 
view of their panel “INTERNATIONAL MERGERS: 
WORKING ACROSS MULTIPLE JURISDICTIONS.“ 

J. TIERNEY: About 130 jurisdictions have adopted 
competition laws. There has been a trend of increa- 
sing cooperation among competition authorities on 
investigations of mergers and other conduct that may 
have competitive effects in multiple jurisdictions. 
At a recent Concurrence conference you mentioned 
that in 2015 27% of your merger investigations involved 
cooperation with other competition authorities. 
Can you describe the day-to-day level of cooperation 
between your agency and your foreign counterparts? 

A. MACEDO: Yes, considering the data we had 

available at the Concurrence conference in 2015, we 

had, indeed, internationally cooperated on 27% of 

CADE’s non fast-track merger filings. For the first 

semester of 2016, I can say that this number is even 

higher. From the 37 cases considered of “ordinary 

proceeding” that CADE’s General Superintendence 

had or still has under analysis and also the cases that 

went to our Administrative Tribunal, we had the 

opportunity to cooperate in 13 cases, resulting on 

35% of international cooperation with authorities from 

all over the world. 

At CADE, we are engaged at promoting not only 

informal cooperation, by exchanging non-confidential 

information, but also formal exchanges with other 

authorities on a daily basis. 

J. TIERNEY: How has your agency benefited from 
international cooperation and what guidance can you 
give to the business community when their transac- 
tion is being reviewed by multiple competition 
authorities? 

A. MACEDO: We have not only benefited from 

cooperation on the resolution of cases by providing 

documents and information to other agencies. 

By strengthening our bonds with our foreign counter- 

parts, we had the opportunity to organize interna- 

tional events at CADE and to receive many repre- 

sentatives of international antitrust authorities in 

order to further discuss how to improve our 

cooperation. 

The cooperation is also very important if we need 

to go further on the case and the design and imple- 

mentation of remedies is needed. The cooperation 

increases the likelihood of non-conflicting remedies 

and minimizes risks of subsequent difficulties in the 

implementation (what may even include appointment 

of common trustees/monitors and may increase the 

likelihood of agreeing on the same purchaser where 

remedies submitted to agencies provide for the 

divestiture of the same business). 

An advice that I can give to the business community 

when their transaction is being reviewed by multiple 

competitions authorities is that we will probably get 

in touch with each other and waivers are an impor- 

tant tool for our cooperation. CADE created a model 

based on OECD and ICN recommendations, with a 

bilingual model (Portuguese/English). It is sent to 

lawyers as a draft of a waiver of confidentiality in 

the beginning of the investigations and it facilitates 

and provides celerity to our analysis. 

J. TIERNEY: We have seen considerable convergence 
in the areas of merger review and criminal treatment 
of cartels. International differences are the greatest 
in the area of unilateral conduct. Unilateral conduct 
that would not violate the laws in one jurisdiction may 
violate the laws in another. What accounts for this 
difference and do you expect the international commu- 
nity will move toward greater convergence in the area 
of unilateral conduct? 

A. MACEDO: There is, in fact, a greater difference 

on the comprehension of what would be an 

economic violation arising from a unilateral conduct 

than from a cartel or a merger. I would like to stress 

three main reasons that I think that account for this 

difference: the regulatory context of each country, 

the interpretation of dominant position and the role 

of the antitrust authority. 

The extension and the complexity of the regulatory 

context of each country influence the acting role of 

companies, what may modify the interpretation of 

how the antitrust authority should act, according 

to the regulatory environment it is insert. For the 

interpretation of dominant position, the antitrust 

authorities may consider anticompetitive conducts 

of companies according to their participation in the 

market and this threshold may be higher or lower, 

depending on the interpretation of the authority of 

dominant position; this will certainly generate 

differences between jurisdictions. The role of the 

antitrust authority is important as well, since they 

might be more or less active in relation to some 

subjects, having a broader or a more restrict 

influence in the market. For example, some autho- 

rities may be more complicit in markets of techno- 

logy or intellectual property, what is normally related 

to different perceptions of the risk of under enfor- 

cement and over enforcement. 

I believe there is a movement of convergence on 

the understanding of infractions originated from 

unilateral conducts. It is possible to observe that 

the international community is engaged on aligning 

the best international practices even though they 

need to consider the jurisdictional specificities of 

each country. Such a movement is not simple, but 

it is possible, since there is still room to grow. 

 

 

“THE EXTENSION AND THE COMPLEXITY 
OF THE REGULATORY CONTEXT OF EACH 
COUNTRY INFLUENCE THE ACTING ROLE 
OF COMPANIES, WHAT MAY MODIFY THE 
INTERPRETATION OF HOW THE ANTITRUST 
AUTHORITY SHOULD ACT, ACCORDING TO THE 
REGULATORY ENVIRONMENT IT IS INSERT.” 



 

 

 

 

 
 
 
 

DANIEL SPULBER 
Interviewed by Jeffrey Cohen 
> Concurrences, August 27, 2016 

 
 

Professor DANIEL SPULBER (Northwestern) has 
been interviewed by MANAGING PRINCIPAL 
JEFFREY COHEN (Analysis Group). They partici- 
pated in the panel “INNOVATION ECONOMICS AND 
NEW BUSINESS MODELS: WHICH CONSEQUENCES 
FOR ANTITRUST POLICY?” 

J. COHEN: What is it about new business models--say, 
for example, ride-sharing applications or Internet 
search—that complicates an analysis of antitrust 
policies? 

D.SPULBER: The new business models in the 

“sharing economy” do present some challenges to 

antitrust policy. These business models have much 

in common with intermediaries that operate in two 

sided markets. I have discussed intermediaries 

extensively in my published work, particularly in my 

book Market Microstructure and also in my book 

The Theory of the Firm. 

In two-sided markets, firms provide transaction 

services, so it is important for antitrust policy to 

 
understand what markets are served by intermediaries. 

The relevant markets may include other intermediaries 

performing similar matching and market-making 

services. 

However, the relevant markets may also include more 

traditional service providers that compete with the 

matching and market-making services. For example, 

Airbnb competes with other lodging matching services 

but it also competes with traditional hotels. For this 

reason, a more comprehensive market definition will 

give a more accurate picture of Internet-based 

business models including sharing economy apps. 

J. COHEN: Technology standards have raised concerns 
about the antitrust implications of Standard Essential 
Patents (SEPs). What challenges do SEPS present to 
antitrust policy? 

D.SPULBER: Technology standards provide important 

benefits to the economy that are often not considered 

in policy discussions about SEPS. 

 
J. COHEN: What challenges do SEPS present to 
patent law? 

D.SPULBER: The presence of SEPs does not indicate 

in itself that there are distortions in technology 

standard setting. Also, the presence of SEPs need not 

imply that patent owners are extracting monopoly 

rents as a consequence of standards. A more complete 

understanding of the interaction between standard 

setting and innovation suggests that SEPs contribute 

value to final goods and services. SEPs are important 

because they provide economic value by helping 

coordination in standard setting and in the market- 

place after standards are set. 

My current research suggests that even with SEPs, 

technology standards chosen by SSOs will tend to be 

economically efficient. Because of the interaction 

between voting in SEPs and market competition after 

standards are set, industry participants have incen- 

tives to choose efficient technology standards. 

consider not simply the prices on one side of the 

market or the other, but the combination of prices 

because this is the effective price of the transaction 

services. The same issues arise with regards to apps 

that play an intermediary role in the market place, 

including ride-sharing services and lodging services 

Technology standards provide highly 

important contributions to practically 

every industry. A few high-profile 

cases have influenced the policy 

debate and sometimes present a 

“IN ADDITION TO PRICING ISSUES, INTERNET-BASED 
BUSINESS MODELS AND MOBILE COMMUNICATIONS 
APPS PRESENT CHALLENGES TO ANTITRUST POLICY 
REGARDING MARKET DEFINITION.” 

such as Airbnb. My current research suggests that 

more traditional antitrust tools can be applied to 

understand pricing in two-sided markets as long as 

the analysis considers the price of transactions. Under 

some conditions, the pricing of transactions in 

two-sided markets has similar antitrust effects as 

the pricing of products in traditional antitrust analysis. 

This means that traditional tools can be applied to 

understanding two-sided markets and new business 

models in the sharing economy. This insight can be 

useful for understanding competitive conduct as well 

as mergers of Internet firms and firms in the sharing 

economy. 

J. COHEN: Are Internet-based business models presen- 
ting different challenges to antitrust policy than 
“merely” innovation-intensive industries, such as 
pharmaceuticals or software? 

D.SPULBER: In addition to pricing issues, Internet- 

based business models and mobile communications 

apps present challenges to antitrust policy regarding 

market definition. In formulating antitrust policy 

towards these types of firms, it is necessary to 

distorted view of standards. Economic research on 

standard setting is in its early stages, and requires 

both more extensive data gathering and theoretical 

analysis. I have worked with Justus Baron at the 

Searle Center to develop a database on Standard 

Setting Organizations (SSOs) that should be useful 

to academic researchers. New empirical work on 

SSOs may help to advance the public policy debate 

on SEPS as we improve our understanding of how 

these organizations function. 

There is also a perception that is commonly expressed 

that standards are inefficient because SEP owners 

distort the standard setting process and also extract 

monopoly rents from patent ownership after standards 

have been chosen. In my published research in this 

area, I suggest that such an analysis is not an 

accurate evaluation of how standard setting works 

and does not present an accurate economic analysis 

of SEPs. I refer to this problem as the “standards- 

conduct-performance” view, that recalls the flawed 

“structure-conduct-performance” view that 

influenced antitrust policy for many years. 

This suggest that antitrust and patent law should not 

seek to weaken IP as a means of addressing SEPs. 

Rather, SEPs can have benefits for competition and 

consumer welfare. 

 



 

 

 

 

 

 

 

 

PATRICIA GALVAN 
Interviewed by Shaun Ledgerwood 
> Concurrences, August 1, 2016 

 
PATRICIA GALVAN (Deputy Assistant Director, US 
FTC, Mergers III) has been interviewed by SHAUN 
LEDGERWOOD (The Brattle Group). They partici- 
pated in the panel “MARKET MANIPULATION IN 
THE FINANCIAL & ENERGY SECTORS: CAN WE 
PREVENT THE NEXT WAVE OF ABUSES?” 
S. LEDGERWOOD: The FTC is empowered with statutory 
authority over antitrust matters as well as a fraud- 
based Petroleum Market Manipulation Rule granted 
by the Energy Independence and Security Act of 2007 
(EISA). Do you see these statutes as serving comple- 
mentary functions with respect to “protecting 
consumers and promoting competition” [the FTC’s 
stated dual mission]? From an enforcement perspec- 
tive, are there “gaps” in coverage between these 
statutes? Overlaps? 

P. GALVAN: I must preface my remarks with the 

standard disclaimer that the views I express are my 

own and do not necessarily represent the views of 

a fraudulent act that gives it (or exploits its) temporary 
market power, how would the FTC evaluate the 
behavior? 

P. GALVAN: The FTC’s fraud-based rule does not 

require a traditional antitrust market power analysis 

(nor does it require a conspiracy). The central question 

is whether the actor engaged in fraudulent or decep- 

tive conduct, either through an affirmative act or 

through an omission that creates a false impression. 

It is not necessary for that conduct to confer market 

power to violate the MMR. Conversely, conduct that 

confers market power, regardless of its duration, does 

not necessarily violate the rule, unless accompanied 

by fraudulent or deceptive behavior. 

I will note that the second prong of the MMR dealing 

with misleading omissions has a market impact 

requirement, but this element is different from the 

concept of market power. The rule requires a 

showing that a material omission 

wholesale gasoline and diesel pricing, whereas 

more traditional regulators like the CFTC and FERC 

engage in extensive market surveillance and have 

active oversight programs to help them meet their 

broader mandates. 

S. LEDGERWOOD: The CFTC has recently pursued cases 
involving “disruptive trading practices” including 
“spoofing” [executing trades with no intention of 
execution]. Would “spoofing” in oil markets currently 
be actionable under the FTC’s existing rules? 
Why (or why not)? Is the FTC considering implemen- 
ting similar rules under either its existing statutory 
authority or additional authority provided by Congress? 
Why (or why not)? 

P. GALVAN: Spoofing, as you describe it, might violate 

the MMR if it met the standards for actionable 

fraudulent or deceptive conduct and be associated 

the Federal Trade Commission or any Commissioner. 

The FTC’s Market Manipulation Rule (MMR) draws 

upon principles underlying both competition and 

consumer protection laws by addressing fraudulent 

or deceptive conduct that injects false information 

into the market’s price discovery process. This type 

of conduct threatens the integrity of wholesale 

petroleum markets and undermines the ability of 

“distorts or is likely to distort market 

conditions.” It does not require proof 

of a price effect, which may be difficult 

to link to any specific conduct, but 

nonetheless proscribes material 

omissions that threaten the reliability 

of market data. 

S. LEDGERWOOD: Several of the enfor- 

“THE FTC’S MARKET MANIPULATION RULE 
(MMR) DRAWS UPON PRINCIPLES UNDER- 
LYING BOTH COMPETITION AND CONSUMER 
PROTECTION LAWS BY ADDRESSING 
FRAUDULENT OR DECEPTIVE CONDUCT THAT 
INJECTS FALSE INFORMATION INTO THE 
MARKET’S PRICE DISCOVERY PROCESS.” 

consumers and businesses to make purchase and 

sale decisions. 

The MMR supplements the Commission’s existing 

antitrust and consumer protection law enforcement 

tools, but the elements of proof for the rule are 

different from those laws. Even so, there may be 

some areas of overlap. The Commission may be 

able to reach practices that fall within the FTC’s 

fraud-based rule through the antitrust laws or 

possibly under our authority to investigate unfair or 

deceptive acts or practices. For example, if compe- 

titors jointly engage in fraudulent conduct and the 

fraud is the mechanism by which they engage in 

price fixing, then the conduct would potentially 

violate both the MMR and Section 5 of the FTC Act. 

But to find a violation of the MMR, the fraud must 

occur in connection with the wholesale purchase 

or sale of crude oil, gasoline, or distillates. 

S. LEDGERWOOD: Antitrust actions typically are 
separated on the basis of conduct, either collusion 
(Sherman Act §1) or unilateral anticompetitive behavior 
(Sherman Act §2). If a market participant engages in 

cement cases brought by the FERC and CFTC have 
alleged manipulations triggered by “uneconomic” 
behavior—for example, where a market participant 
intentionally loses money on trades that form an 
index to benefit positions that are tied to that index. 
Is the FTC evaluating such behavior, using either its 
authority under the EISA or the antitrust laws? Why 
(or why not)? 

P. GALVAN: The MMR prohibits manipulation of index 

prices through fraudulent or deceptive behavior. 

An example of this would be false or misleading 

reporting of transactional pricing data. It remains an 

open question whether trading activity itself (as 

distinct from false reporting regarding the trade) can 

constitute fraudulent or deceptive conduct under the 

current rule. The Commission has not had an oppor- 

tunity to evaluate these issues or test the application 

of the rule to this type of conduct in litigation. 

It is also important to remember that the FTC is a 

law enforcement agency, not a sectoral regulator. 

For example, to support our competition mission, 

our economists collect only a limited amount of 

with one of the covered products. I would note, 

however, that the Commission has a longstanding 

practice of coordinating our enforcement efforts with 

other federal law enforcement agencies with overlap- 

ping or complementary jurisdiction. For example, we 

have an MOU with the CFTC that gives us the ability 

to share nonpublic information related to oil and 

gasoline markets and allows us to draw upon our 

core competencies where we have overlapping 

authority. If we believe another agency has more 

experience with the market and conduct at issue, we 

can refer the matter to them. This might be an area 

where we would defer to the CFTC to avoid a dupli- 

cation of efforts. 

 

The Commission is not currently seeking to expand 

the scope of the MMR, although Section 811 of EISA 

authorizes the Commission to adopt additional rules 

prohibiting “manipulative or deceptive devices or 

contrivances” in wholesale petroleum markets if it 

decided it was “necessary or appropriate in the 

public interest.” 


