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DEBORAH FEINSTEIN
Interviewed by JOHN TERZAKEN
> Concurrences Review, March 23, 2015

JOHN TERZAKEN (Allen & Overy) has interviewed 
DEBORAH FEINSTEIN (US FTC) who moderated 
the panel “Negotiating settlements & remedies:  
Do you really need to consent?”

JOHN TERZAKEN: The FTC recently announced its 
intent to study the effectiveness of Commission 
orders in merger cases requiring a divestiture or 
other remedy.   As described, it appears the study 
will rely most heavily on interviews of market 
participants, with ‘hard’ economic data seemingly 
playing a less significant role than it does, for 
example, in the evaluation of a prospective merger.  
Can you explain what role the FTC sees for economic 
analysis in the merger study, and why?  

DEBORAH FEINSTEIN: In the previous Divestiture 
Study, we relied solely on interviews with market 
participants. Once we have OMB approval of the 
new study, we plan to conduct interviews but also 
issue orders to file special reports under our 
authority in Section 6(b) of the Federal Trade 
Commission Act requesting very limited annual 
unit and dollar sales data for each relevant market.  
These data will supplement and complement the 
interview information to help us better assess the 
relative success of the divested entities.  In 
addition, the data will allow us to assess, in some 
general sense, how well the remedy has 
maintained competition in the relevant markets. 
For instance, we hope to use the data to calculate 
the market shares of competitors in the relevant 
markets before and after the required divestiture, 
compare the buyer’s position to the position of  
the previous owner of the divested assets, and 
explore whether any significant changes took 
place in the market after the remedy was imple-
mented (e.g., entry, exit, or another merger).  In 
general, though, we intend to listen to the buyers 
to understand whether issues or concerns arose 
that we hadn’t even thought about or were 
unaware of.  If there are common issues that 

buyers experienced that could be avoided in the 
future through changes in our remedy process, 
then we hope to identify those opportunities.

JOHN TERZAKEN: We are all well aware of the 
requirement for divestiture buyers to file 
compliance reports with the Commission and the 
role of monitor trustees.   Are there other, informal 
steps that the Commission takes to monitor the 
success of its remedies over the longer term, and 
there hypotheses about the sufficiency or insuf-
ficiency of particular terms of orders that the 
Commission is hoping to validate through the 
study?

DEBORAH FEINSTEIN: The Bureau’s Compliance 
Division has been doing brief follow-up interviews with 
divestiture buyers over the last ten years, focusing 
primarily on whether the buyer has entered the market 
and whether it has encountered any problems in 
connection with that entry.  And in some cases we have 
used public information, and information obtained in 
other investigations, to fill out our understanding of the 
market after the remedy.  But we haven’t done these 
follow-ups in a rigorous or systematic fashion.  That’s 
what we hope to do through the study.  As outlined in 
our Federal Register Notice, we will examine a number 
of specific issues, including changes the Commission 
implemented since the earlier study.  For instance, the 
Commission now makes more frequent use of up-front 
buyers, and we want to know if potential buyers upfront 
have enough time to perform due diligence.  We will also 
explore whether our requirement for shorter divestiture 
periods has had any adverse effect on the buyers or the 
divestiture process more generally.   We will also probe 
a number of questions related to the increased use of 
monitors.  For instance, we plan to assess the selection 
process and examine how effective monitors have been 
in assuring that assets remain competitive, respondents 
meet their post-divestiture obligations, and so forth.  As 
with  the earlier study, we will again examine whether 
the asset package was sufficient, including whether 
assets outside the relevant market have been properly 
included in the divestiture package when necessary.   
Finally, we will look at the effect of other support provi-
sions such as transitional services or technical assistance.

JOHN TERZAKEN: The last formal study by the 
Commission on merger remedies was 15 years ago.  
One of the more surprising conclusions from the 
previous study was that ‘many buyers, including 
large, apparently sophisticated, multinational 
corporations, were unaware of major economic 
factors in the businesses they were buying.’  What 
are your thoughts on the reasons for that—and do 
you see otherwise sophisticated multinational 
corporations making those same mistakes today? 

DEBORAH FEINSTEIN: Access to information through 
due diligence is one of the issues that we will examine 
in the new study.  Keep in mind that the divestitures in 
the earlier study were what we call ‘post order’ divesti-
tures, meaning that the Commission’s order required the 
respondent to divest the assets to a buyer approved by 
the Commission, and by a certain date.  The deadline for 
divestiture was typically a year after the order became 
final, and the Commission staff was not actively involved 
in the process of selecting a buyer. While the extended 
time frame should have permitted prospective buyers to 
conduct adequate due diligence, it did not guarantee that 
result and was probably much longer than buyers, and 
respondents, really needed.  With the new study, we 
intend to take a fresh look at the due diligence performed 
by the buyers.  For instance, with the more frequent use 
of upfront buyers, we want to examine whether that 
requirement may have led at least some buyers to 
shortchange their due diligence to assure that they were 
selected as the buyer. In addition, because vetting possible 
upfront buyers takes place while the Commission staff 
is still completing its Section 7 analysis but before the 
underlying transaction is consummated, we believe that 
staff has an opportunity to be much more involved in 
assuring that prospective buyers have access to all the 
information they may need.  While staff is deciding the 
scope of the relief and preparing transaction documents, 
staff can also ensure that buyers are conducting thorough 
due diligence.  We will explore this as well. 

INTERVIEWS

“ WITH THE NEW STUDY, WE 
INTEND TO TAKE A FRESH 
LOOK AT THE DUE DILIGENCE 
PERFORMED BY THE BUYERS.”
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FRÉDÉRIC JENNY
Interviewed by Eduardo Pérez Motta
>  Concurrences Review, April 27, 2015

EDUARDO PÉREZ MOTTA (AGON) has interviewed 
FREDERIC JENNY (OECD Competition Committee) 
for the panel “Use and abuse of economic 
evidence in Antitrust cases.”

EDUARDO PÉREZ MOTTA: In the recent years it 
has been more common to see how competition 
authorities and different economic agents tend to 
settle cases not following formal procedures. What 
is your opinion on this tendency?

FRÉDÉRIC JENNY: Indeed, in the early 2000 we 
were mostly trying to establish that competition law 
must promote efficiency (an idea which is now widely 
accepted) and in the 2010 we are quite concerned 
with the idea that competition authorities must be 
effective in their enforcement activity. 

To be more effective (or to seem more effective) a 
number of competition authorities have reduced the 
proportion of violation decisions and increased the 
proportion of settlement or commitment decisions. 
Negotiated remedies have benefits. They can help 
avoid procedures that can be socially costly and 
privately costly for the parties involved.

In the case of cartels where the law is clear and the 
violation a per se violation, I do not see any major 
problem with the use of settlement procedures to 
speed up procedures in cases where firms and 
competition authorities alike can clearly anticipate 
the end result. But with respect to other violations, 
such as, for example, abuse of dominance or vertical 
agreements, I think that commitment procedures 
do not allow us to have the benefit of full fledged 
substantive analysis  reviewed by courts. [...]

In such cases the desire to have an ‘effective’ 
competition authority can clash with the desire to 
have judicial guidance on what the law allows or 
not. So there is a social cost to the ‘effectiveness’ 

of competition authorities which we should be aware 
of. The social cost imposed by the loss of legal 
predictability of a law enforcement system relying 
to a large extent on settlement or commitment 
decisions is however rarely taken into account by 
competition authorities when they consider the 
trade-off between violation decisions and commit-
ment decisions.  [...]

EDUARDO PÉREZ MOTTA: Developing country 
competition authorities tend to be less influenced 
by political operators. However, the impact on 
regulatory frameworks is intimately related with 
political decision makers. Competition authorities 
in the advocacy field have to behave as political 
operators. Is this inconsistent by nature?

FRÉDÉRIC JENNY:  Because they are competition 
law enforcers, most competition authorities are 
independent, de jure or de facto, of the executive. 
Regarding advocacy by competition authorities toward 
governments, there are three interesting questions 
which deserve more attention than what they have 
received in the past. 

The first one is whether competition authorities are the 
best placed to advocate for pro competitive regulatory 
reform or against legislative initiatives which might 
restrict competition. Technically competition authorities 
usually have a deep technical knowledge of competi-
tion issues but there may be other independent bodies 
which may also have a deep understanding of compe-
tition (such as the Monopolkommission in Germany or 
the Productivity Commission in Australia) and these 
other bodies may be in an equally good position or even 
better position to advocate for competition. So it is not 
obvious that competition authorities are the only bodies 
able to advocate meaningfully for competition.

Second, one may ask whether the fact that competition 
authorities are enforcers of the law make them more 
legitimate or less legitimate in their advocacy function 
with the government. If competition authorities have 
strong views on what laws should be, one may worry 
about the way they are going to enforce laws which 
may not be consistent with their advocacy.  [...]

The third issue is that of knowing whether the fact 
that competition authorities are independent from 
the executive makes them more or less effective in 
their advocacy function. Some would argue that to 
be effective the advocate should be part of the 
executive.

EDUARDO PÉREZ MOTTA: Some competition 
authorities have instruments that allow them to 
change market structures when they judge that 
markets do not behave anticompetitively they may 
face sanctions in terms of assets divestitures or 
regulations. Under what circumstances this could 
provoke economic uncertainties with a negative 
impact in investment and efficient behavior?

FRÉDÉRIC JENNY: Competition authorities throu-
ghout the world would very much like to have the 
ability to order structural or behavioural remedies 
following market studies or market investigations, 
a power that the CMA has in the United Kingdom. 
Indeed such an instrument can be very useful in 
cases where competition does not work well in spite 
of the fact that there are no obvious illegal anticom-
petitive practices. Competition authorities are forced 
by competition laws to focus on particular practices 
or transactions to determine whether they are 
anticompetitive.[...] 

“ TO BE MORE EFFECTIVE  
(OR TO SEEM MORE EFFECTIVE) 
A NUMBER OF COMPETITION  
AUTHORITIES HAVE REDUCED 
THE PROPORTION OF VIOLATION 
DECISIONS AND INCREASED 
THE PROPORTION OF 
SETTLEMENT OR COMMITMENT 
DECISIONS. NEGOTIATED 
REMEDIES HAVE BENEFITS.”
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GREGORY WERDEN
Interviewed by Loren Smith
> Concurrences Review, May 14, 2015

LOREN SMITH (Compass Lexecon) has interviewed 
GREGORY WERDEN (US Department of Justice). 
They  participated in the panel “Market definition 
v. Market power: can they be reconciled?”

LOREN SMITH: How often are markets properly 
defined in investigations/litigations involving 
mergers of differentiated products?

GREGORY WERDEN: I preface my response with two 
points:  First, the views I express are not purported to 
reflect those of the US Department of Justice.  Second, I 
do not keep score on the propriety of relevant market 
delineations.

That said, I have observed an understandable tendency 
to delineate broader relevant markets than the hypothe-
tical monopolist test requires.  The broader markets are 
perceived as more appealing to judges in view of court 
decisions rejecting vary narrow relevant markets.  And I 
find quite interesting two recently litigated cases involving 
differentiated consumer products.

In the Justice Department’s H&R Block case, we success-
fully argued that the relevant market was digital do-it-
yourself tax preparation software.  As usual, the defense 
argued for a broader relevant market, asserting among 
other things that some products outside the alleged market 
were closer substitutes for H&R Block’s digital product 
than was the product it was acquiring.  The court rejected 
the argument on the facts, but I also would have rejected 
it on the basis of the manner in which closeness of 
substitutes was measured.

In the Whole Foods case, the FTC’s alleged market of 
premium, natural, and organic supermarkets was unique 
in my experience.  This market was delineated on the 
basis of store characteristics without regard to the products 
sold or the customers who bought them.  

LOREN SMITH:  In their critique of Katz and Shapiro 
(2003), Daljord et al. (2008) suggest an alternative 
formulation of the hypothetical monopolist test for 
single product price increases that relies on an 
aggregate diversion threshold equal to the hypothe-
tical price increase divided by the price-cost margin 
of the relevant product (X/M).  This threshold has 
the peculiar property that it may exceed 100 percent 
for products in relatively low margin industries.  
When is the test of Daljord et al. most appropriate 
to apply, and how would you interpret the peculiar 
result of an aggregate diversion threshold that 
exceeds 100 percent? 

GREGORY WERDEN: I pay limited attention to 
literature on implementing the hypothetical monopo-
list test through the experiment of increasing a single 
price because that experiment is at best a crude 
approximation to the correct test.  The correct test 
posits a profit-maximizing monopolist over a candi-
date market.  By hypothesis, the hypothetical 
monopolist raises each price in the candidate market 
by precisely the profit-maximizing amount.  The 
Horizontal Merger Guidelines say that whether these 
price increases are significant is determined with 
respect to the merging product for which the market 
is being delineated.  The Guidelines do not suggest 
performing the experiment of raising just the price 
of the merging firm’s product by some arbitrary 
amount.

The Guidelines also do not suggest the experiment 
of raising all prices in the candidate market by the 
same amount, but that was the experiment posited 
in developing critical loss tests.  In criticizing the 
misuse of critical loss tests, Katz and Shapiro drew 
the insightful distinction between diversion from a 
product in the candidate market to another inside 
product, and diversion from a product in the candi-
date market to an outside product.  Significant inside 
diversion gives the hypothetical monopolist the 
incentive to raise prices above prevailing levels, and 
significant outside diversion limits the amount of 
the price increase.

Finally, I note that a breakeven critical loss calcu-
lation does not properly implement the hypothe-

tical monopolist test.  I first explained this in print 
in 1992, and the 2010 revision to the Horizontal 
Merger Guidelines added this observation.

LOREN SMITH: Do the tools for measuring substi-
tution popularized by the 2010 HMG, e.g., diversion 
ratios and UPP indices, tend to define product 
markets too broadly or too narrowly, and why? 

GREGORY WERDEN: The Horizontal Merger Guide-
lines now observe that: “Some of the analytical tools 
used by the Agencies to assess competitive effects 
do not rely on market definition . . . .,” and the tools 
you cite are such tools, which are used to gauge 
unilateral effects from differentiated consumer 
products mergers.  As a practical matter, the use of 
such tools has not altered the practice of delineating 
the relevant market.  The agencies and the courts 
both use the hypothetical monopolist test, not these 
tools, to delineate the relevant market.

It has been suggested from time to time that the 
relevant market is just the merging products 
whenever unilateral effects would lead a merger to 
cause a significant increase in their prices.  That 
suggestion is wrong as a technical matter because 
both merging products could have a closer substitute 
than the other merging product, in which case the 
closer substitute would have to be included in the 
relevant market.  That suggestion also is generally 
rejected as a practical matter because a relevant 
market so narrow is apt to be viewed by judges as 
the acme of gerrymandering. 

“ SIGNIFICANT INSIDE DIVERSION 
GIVES THE HYPOTHETICAL 
MONOPOLIST THE INCENTIVE TO 
RAISE PRICES ABOVE PREVAILING 
LEVELS, AND SIGNIFICANT 
OUTSIDE DIVERSION LIMITS 
THE AMOUNT OF THE PRICE 
INCREASE.”
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KAI-UWE KÜHN
Interviewed by Paul Friedman
> Concurrences Review, May 20, 2015

Paul FRIEDMAN (Dechert) has interviewed 
KAI-UWE KÜHN (University of Michigan; CRA).
They participated in the panel “Coordination 
issues: information exchange and price signaling.”

PAUL FRIEDMAN: Economists and enforcers generally 
agree that increased transparency in a market can benefit 
all market participants—including both consumers and 
suppliers.  It is also widely agreed that increased market 
transparency can result in significant anti-competitive 
outcomes by facilitating tacit collusion.  From your 
perspective as both an economist and an enforcer, are 
there specific safe harbors or rules that you have found 
useful in achieving enforcement efficiency and avoiding 
over-deterrence of pro-competitive exchanges?  Are there 
any information exchanges—such as private communi-
cations among rivals concerning future price or output—
that warrant per se prohibition?

KAI-UWE KÜHN: I think clear safe harbor rules are 
particularly important. They do not just give a greater 
degree of certainty to firms, but they also improve enfor-
cement. Specifically, when the efficiency benefits of going 
beyond the safe harbor are small, there is no reason for 
firms to expose themselves to enforcement risk. So the 
industries that choose to take on enforcement risk will be 
able, on average, to present much clearer efficiency 
arguments and can be better distinguished from those 
that will choose information exchanges for anticompetitive 
reasons. Concretely I would put information exchanges in 
which the theory of collusion would not predict a very 
robust risk of facilitating collusion and where there are 
clear potential efficiency benefits into a safe harbor 
provision. Even if some problematic cases slip through 
antitrust enforcement this will increase the efficiency of 
enforcement and improve deterrence incentives generally. 
First, I would put exchanges about costs into a safe harbor, 
because they can only very indirectly contribute to facili-
tating collusion. At the same time they have great value 
in benchmarking and as such are likely to improve efficiency 
in an industry. Secondly I would exempt exchanges that 
significantly aggregate information over time. It is very 
difficult to use infrequently exchanged data for monitoring 
collusion. I think it is very unlikely that a competition 
authority would ever intervene against exchanges of 
information about past behavior in the market aggregated 
across firms and, say, at least a year old. Given the low 
likelihood of enforcement the benefits of creating a safe 
harbor far outweigh the risks to competition. Third, I would 
want to create a presumption that information exchanges 
are not anticompetitive whenever they are public announce-

ments about future prices either to customers or the 
financial markets. Such presumption might be overturned 
by strong evidence that the purpose of such announcement 
was coordination between competitors.

PAUL FRIEDMAN: How would you, as an economist and 
an enforcement official, measure and balance the benefits 
and costs of a particular information exchange?  For 
example, public announcements of price increases or 
output reductions may help customers plan purchases 
to avoid a price increase or a delay in receiving necessary 
inputs but may also encourage rivals to take similar action.  
What tools does economics offer to determine the effects, 
ex post or ex ante?

KAI-UWE KÜHN: I think this is an area in which a ‘rule of 
reason’ standard where one tries to balance the two effects 
in every possible case is misguided. There is no clear set of 
economic evidence that anyone has come up with that 
would allow such a weighing of effects. A rule should 
therefore focus on the incentive effects that competition 
enforcement tries to achieve. For that it is critical that it can 
be predicted by a firm, which type of circumstances would 
lead to a fine. From a policy perspective what is most 
important is that firms have incentives not to engage in 
problematic conduct in the first place. To achieve this it is 
particularly important that firms are not fined when they 
have not taken any anticompetitive action. We therefore only 
want to fine in circumstances where the probability of 
anticompetitive effects is very high, but then impose relati-
vely severe penalties. If instead the incidence of false 
convictions is high, the incentive properties of the policy will 
be poor. This means generally for information exchange that 
does not fall into a fairly narrow category (like talking about 
future prices), one would want to avoid intervention against 
exchanges that have some plausible efficiency justifica-
tion—without requiring the firms to prove efficiencies at 
the usually required standards under something like Art 101 
(3) of the TFEU.

PAUL FRIEDMAN: The Antitrust Guidelines for Collabo-
rations Among Competitors issued by the Federal Trade 
Commission and the Department of Justice have not been 
updated since April 2000.  If you were given a free hand 
to edit the Guidelines, what changes would you make to 
provide improved guidance to businesses?

KAI-UWE KÜHN: In order to discipline the analysis I 
would explicitly change any language in guidelines that 
refers to exchanges that involve ‘sensitive business 
information.’ Instead I would talk about the value of 
communication for either coordinating conduct on a 

collusive outcome or monitor collusive agreements 
effectively. This would then require for any intervention 
against information exchange agreements short of an 
explicit cartel a coherent economic theory of harm on how 
the information could facilitate collusion. To improve the 
incentive properties of the rules I would also introduce an 
explicit set of safe harbor conditions and a very limited set 
of negative presumptions.

PAUL FRIEDMAN: In the United States, enforcement 
actions involving unilateral disclosures of information 
typically proceed on an “invitation to collude” theory in 
violation of §5 of the FTC Act.  In the EU, enforcement 
actions rely on the concept of ‘concerted practice,’ which 
requires something less that an agreement.  Are these 
legal regimes sufficient and adequate to permit enforce-
ment agencies to address the potential anticompetitive 
effects of inappropriate information exchanges?

KAI-UWE KÜHN: I think the legal regimes are broadly 
sufficient. The main existing problem may be that under 
EU rules a concerted practice may not cover unilateral 
invitations to collude. However, I am not sure this is a major 
problem. While I believe intervening against clear unilateral 
invitations to collude is reasonable, I do not think in light 
of recent advances in understanding the difficulties of 
reaching a “meeting of the minds,” unilateral statements 
are as powerful as many enforcers may think. Generally, 
the danger on the enforcement side is rather in relaxing 
the standards of proof for anticompetitive information 
exchanges. Industry information tends to be very important 
for benchmarking and the prediction of industry conditions. 
These are important efficiency enhancing activities. We 
do not want to suppress these by giving a lot of weight to 
what are in many cases highly speculative arguments 
about possible channels through which information 
exchange could theoretically facilitate collusion. What is 
more important is that a very clear and predictable policy 
helps to deter those behaviors with the most detrimental 
impact. This can best be achieved by defining a clear set 
of behaviors that are considered problematic under a 
specific set of circumstances. This is the best way of 
achieving deterrence.

“ WHAT IS MORE IMPORTANT 
IS THAT A VERY CLEAR AND 
PREDICTABLE POLICY HELPS TO 
DETER THOSE BEHAVIORS WITH 
THE MOST DETRIMENTAL IMPACT.”

24 


