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Martin Peitz (Professor of Economics, University of Mannheim) has been interviewed
by Aleksandra Boutin (Founding Partner, Positive Competition) in anticipation of the
second edition of the International Mergers Conference to be held online with a
series of 4 webinars from May 17th to 20th, 2021.

Registrations & Program here
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Aleksandra Boutin: It has been a tradition in many sectors, like digital or pharma, that
seed (or series A) startups are acquired very early and this acquisition is presented as
necessary to bring a particular idea (or phase 1 drug) faster and at a larger scale to the
market. What is in your opinion the proper counterfactual to assess the relevance of this
efficiency defense? Could we for instance say that venture capitalism and ultimately IPOs
are a relevant counterfactual to consider? If these can be solutions to financing, how can
we assess the relevance of all the other intangible assets that are necessary for an idea or
prototype to hit the market at the relevant scale (know-how, production assets, marketing,
sales, etc.)?

Martin Peitz: The general questions are to what extent do mergers involve complements or
substitutes and, if the former holds, to what extent are mergers the preferred solution to make
these complementarities materialize. In the digital sphere, we have seen some firms that
managed to tap venture capital to scale up their activities quickly without the need of a strong
partner as an acquirer. Venture capitalists often not only provide finance, but also
complementary inputs such as their expertise in human resource and financial management. In
a proposed merger, it is then key to understand whether the – often large – acquiring firm
controls some unique inputs that cannot be readily obtained from others or through other
means. As is often the case in digital, a gatekeeper platform offers the quick scalability of a
service, which may be harder to achieve otherwise. However, what seems to be a virtue for
the acquired firm may strengthen the gatekeeper’s control of its ecosystem and increase its
reach.

Given the complexity and economic relevance of digital, it is important that competition
authorities develop a detailed understanding of the particularities of this sphere. Assessing
which complementary inputs are not unique to the merger but can be obtained outside a
merger remains a difficult task and requires probabilistic assessments – here, priors do play a
role. My prior would be that, in a market-based economy operating under the eyes of a
vigilant competition watchdog, innovators often find the means to grow even when they are
not acquired by a large incumbent firm. Thus, when, as in digital, an independent complement
may quickly turn into a competitor, merger control needs to be stringent.

Recently some authorities started to assess mergers under the counterfactual that the
company would be acquired by another company. This would mean that the counterfactual
is potentially more pro-competitive than the status quo. How do you assess that? Is this
really specific to digital markets?

Behind these questions is the issue that the authority’s evaluation of a current merger may be
affected by the possibility of future mergers. This is a general issue that applies to many
concentrated sectors. The question then is: Under which circumstances will a myopic merger
policy, which treats the status quo as the counterfactual to the merger, lead to erroneous
decisions?

While the question is a general one, many digital markets require specific considerations.
First, many proposed mergers are not horizontal at first glance in the sense that they do not
involve the acquisition of a current competitor. Second, many digital markets are driven by
innovation and are characterized by a quickly changing landscape of what constitutes
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competitive constraints. This makes it often difficult to identify potential future acquirers.
With this in mind, it is too much to ask for necessarily finding concrete alternative mergers.
Instead, the authority has to reach an informed opinion as to whether future merger
opportunities with less problematic acquirers are likely to arise. If the authority either
identifies a pro-competitive merger opportunity or provides indications that such a merger
will arise in the future with some probability, this would be the relevant counterfactual.

One idea that is being discussed is that some firms (e.g. gatekeepers) in digital markets
would need to come up with a procompetitive rationale for their merger. How you do the
balancing in this situation in which the anticompetitive effect has not been established? In
antitrust, there is currently a debate that to rebut a presumption that practice has
anticompetitive object companies have to come with a pro-competitive rationale that is at
least plausible. Would you be satisfied by such a standard or would you require the parties
to show merger specificity or indispensability, which as we know in practice is very
challenging?

I sympathize with the idea that in certain contexts the presumption should be that the merger
is anti-competitive rather than pro-competitive. However, in digital, many mergers appear to
involve complements at first glance. Therefore, I would be hesitant to use such default for
each and every merger in digital.

The proposed Digital Markets Act could serve as the starting point to implement a more
nuanced policy in practice. According to the current proposal, gatekeeper platforms have to
inform the European Commission about any acquisitions. Instead of a mere information
obligation, there should ideally be a genuine obligation to notify the concentration which
would give the Commission the option to block the merger. Alternatively, the Commission
should, at any rate, encourage a referral request by a member state.

A merger regime applied specifically to these concentrations involving gatekeeper platforms
could then be the following: The European Commission screens those planned acquisitions
and can raise an objection based on anti-competitive concerns concretised by a theory of
harm. The merging partners would then need to make the case that consumers will enjoy a
long-term expected benefit from the merger that more than outweighs the expected
competitive harm. The merging partners would also have the opportunity to provide evidence
that shows that the potential competitive harm is small or non-existent. Based on the
information submitted by the merging partners the European Commission may collect further
information and then reach a decision. If it decides to prohibit the merger, it would either need
to refute the claimed efficiencies or argue convincingly that these expected efficiencies are
unlikely to be substantially larger than the expected harm to competition.

To hear more, see the Program, and register for the conference for free below:
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