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Interview with Irene de Angelis (Head of Antitrust Affairs, Intesa
Sanpaolo), by Jon Roellke (Partner, Morgan Lewis)*

Irene de Angelis (Head of Antitrust Affairs, Intesa Sanpaolo) has been interviewed by
Jon Roellke (Partner, Morgan Lewis) in anticipation of the 5th edition of the Antitrust
in the Financial Sector Conference to be held online with a series of 3 webinars on
April 6th, 13th, and 20th.

Registrations & Program here

Antitrust in the Financial Sector - 5th Annual Conference (6, 13,20 April 2021)  ⓒ Concurrences 1/4

* The views and opinions expressed in this document do not necessarily represent those of the speakers’ institution
or clients.

https://events.concurrences.com/en/antitrust-financial-sector-2021?lang=en


Jon Roellke: As competition lawyers, we are perhaps most frequently focused on the
salient principle that competitors should, at all times, preserve their ability and incentive
to make independent decisions about important competitive variables such as price, cost,
quality, and output. But in the financial services sector, the competitive relationships
among market participants can be complex, with firms that may compete in the context
of some market segments while those same firms are also counterparties, suppliers, joint
venturers, or distributors in either those same or other market segments. What are some
examples of circumstances in which your counsel is needed to ensure that the lines are
properly drawn between lawful competition and collaboration, on the one hand, and
more problematic coordination of competitive inputs, on the other?

Irene de Angelis: Indeed, one of main principles of the antitrust law is that agreements
among companies having as their object or effect to prevent, restrict or affect competition are
prohibited. On the other hand, competition rules are not an end in themselves: they have been
conceived with the precise objective of ensuring the market be well-functioning and
competitive, to the ultimate benefit of customers, in terms of prices, high quality and more
innovative services for examples. When I think of financial markets, many examples of
cooperation initiatives come to my mind. Just to mention one, let’s consider the syndicated
loans. They are an important source of large-scale lending where several lenders come
together to share credit risk to provide loans to a borrower in a single loan facility agreement.
Nevertheless, due to the structure of this market, also the European Commission some years
ago raised the attention on the risk of information exchange and the “simplicity” of collusion
between the members of the pool due to their close cooperation. In these cases, implementing
a robust antirust compliance programme and having a strong antitrust culture within the
company are certainly an asset. Then, structuring protocols for the exchange of information
may reveal to be very useful, too. And more generally, a continuous support to the business is
of utmost importance, to ensure the projects develop in accordance with the provisions of art.
101 (3) TFEU and the many guidelines already existing.

Technology innovation, generically referred to as “Fintech” in financial services, is rapid
and constant these days. Old ways of doing business are almost every day disrupted by
new business models for the delivery of financial services. Incumbents like to maintain
the foothold they have established while new market entrants seek to operationalize their
ideas and change existing market dynamics. In that context, we frequently see
established incumbents working jointly with start-ups to develop and incorporate
innovative technologies so that the incumbents are staying ahead as markets evolve.
What are some of the challenges you have seen from a competition law perspective with
respect to such collaborations?

Undoubtedly, the digitization has brought disruption in companies’ business models, as well
as in market dynamics and customers’ expectations. Digital banking has become a fiercely
competitive space, and the rapid uptake of digitization leads to the definition of new business
models, the proposition of innovative products and services, and the set-up of new and
innovative partnerships. A new landscape is taking form and to turn this disruption into an
opportunity it is crucial to understand the new competitive scenario and get prepared. The
nature of competitors has changed and “fintech” is not always synonymous of start-up. There
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are also tech giants providing new services to consumers and leveraging their presence and
power in markets other than the financial services. Also, the concept of market could in some
cases be subjected to a transformation due to the entry of new competitors which provide new
services. And, finally, the role of data as non-price element of competition...

There has been a lot of conversation in antitrust circles about “big data” becoming the
“new currency” of competition. That is, access to large amounts of data has become
increasingly important as a competitive variable. In financial services, data sharing can
raise a host of issues, including concerns about data privacy. What are the issues you see
as shaping the debate in financial services about the extent to which competitors should
either be able to share data to serve their customers or be prohibited from doing so
either to protect private information or avoid potential restraints on competition?

Actually, the Payment Services Directive 2 (PSD 2) already introduced rules to grant
third-parties (i.e., fintechs) that wish to offer services to accounts’ holders a mandatory access
to bank accounts’ data. Unfortunately, no other pieces of legislation provided the same right
for the financial institutions, thus leaving room for an asymmetry which risks to harm
competition. Now, the European Commission, in its Communication on a European Strategy
for Data emphasizes the importance of achieving a data driven economy, underlines the need
for a wider and better use of data and clearly promote the idea of data sharing and data
pooling. But it is not clear enough, at moment, how agreements of that sort can be realised in
compliance with competition laws. Supporting companies with clear indication of what can be
done will be a crucial element for the success of the entire digital strategy.

In the United States, the Department of Justice issued a business review letter in which it
confirmed that it did not intend to challenge a competitor collaboration that involved the
development of a real time payment system by The Clearinghouse. One of the important
characteristics of the payment system the DOJ focused on was the fact that market
participants, including the banks that supported the development of the system, were
not foreclosed from using other payment systems as a condition to using the platform. Is
that an important aspect in analyzing similar types of collaborations under European
competition law? Are there circumstances under which competitors could jointly
develop a similar type of utility while either restricting access to it or agreeing that they
will use only the utility or platform to the exclusion of other alternatives?

In the immediate aftermath of the outbreak of the pandemic, the EC issued a Communication
providing greater details on how to approach horizontal cooperation projects in the
extraordinary moment we were living. Even in that special circumstances, as first, the EC
made a remind of the possible cooperation initiatives allowed in accordance to art. 101 (3)
TFEU and the many guidelines already existing, like, to mention some, the Guidelines on the
application of Article 101(3) of the Treaty, and the Guidelines on the applicability of Article
101 TFEU to horizontal cooperation agreements. Indeed, horizontal cooperation initiatives are
possible and allowed, and we can see more and more of them coming up, but within the limits
of the existing rules which, basically, aim at preventing foreclosure and unjustified barriers.
Now, a proposal by the EC for new or amended rules governing the horizontal cooperation
agreements is expected, following the public consultation on the revision of the Horizontal
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Block Exemption Regulation (HBER) and Horizontal Cooperation Guidelines, but I see
difficult a derogation from those important principle of our legal framework.

To hear more, see the Program, and register for the conference for free here.

The views and opinions expressed in this document do not necessarily represent those of the speakers’ institution
or clients.
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