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Andreas Mundt (President, Bundeskartellamt) has been interviewed by Vandy Howell (Senior 

Vice President, Cornerstone Research) in view of their panel "The Intersection of Big Data, 

Privacy, and Competition". 

They joined the 7th Bill Kovacic Antitrust Salon in Washington, DC on September 9, 2019 at 

the Marvin Center at The George Washington University. 

 

http://www.concurrences.com/


 

 

www.concurrences.com 
 

 

 

How does the US Hipster Antitrust debate resonate in the EU and in Germany? What do you 

see as some of the biggest similarities and differences in how competition policy may be 

evolving in Europe v. the US? 

 

We would have to discuss first what exactly we mean by “Hipster Antitrust” as the term is a 

rather imprecise one and does not necessarily spur a fruitful debate. In Europe, we do not really 

use it. Instead, we are trying to find out how to deal with novel manifestations of market power 

from online platforms and networks. We are faced with parameters like network effects and data 

troves. I see the attempts to address them not as "hipster" but simply a reflection of a novel 

competitive landscape in the digital economy. 

 

Our starting point is our case output. One could say that it all started in 2013 with our proceeding 

concerning the price parity clauses for the Amazon Marketplace in Germany. We closely 

cooperated with the UK Office of Fair Trading at the time and achieved a Europe-wide drop of 

those so-called MFN clauses. Reportedly in March 2019, Amazon gave up its MFN policy on the 

U.S. marketplace as well for similar concerns to our procedure. At EU level, the Google saga of 

the European Commission is the most prominent example of an in-depth assessment of some 

essential features of the digital economy. The key elements of Google Shopping, Google 

Androidand Google AdSense such as undue self-favoring and shielding itself from competitive 

and innovative pressure by imposing anticompetitive contractual restrictions are of relevance 

beyond the scope of those individual cases. 

 

Our recent Facebook decision also had an impact on the global antitrust community. It takes a 

strategic look at how data is being used in multisided digital markets and what principles have to 

be taken into account for the assessment of abusive conduct. It is our clear stand that the EU 

General Data Protection Regulation (GDPR) determines that Facebook has no effective 

justification for collecting and combining data from third sources with the user data of the social 

network. 

 

All in all, the objective of antitrust enforcement remains straightforward. Untamed economic 

power is simply prone to abuse. The unprecedented levels of global market power that are now 

manifesting themselves naturally indicate that a stringent abuse control is much warranted. 
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Does the Bundeskartellamt undertake similar efforts as UK’s CMA to build analytics and tech 

expertise (e.g. hire data scientists and experts on AI) for tackling issues in the digital 

economy? Do you see any practical constraints in competition agencies in general being able 

to adequately and independently assess competition issues in the digital economy? Do you 

have thoughts on how to address this? 

 

Just like the CMA, we cannot afford to lean back and have never done so. We are constantly 

undertaking substantial efforts and sharpening our conceptual and analytical tools to keep up with the 

digital economy. In 2015, the Bundeskartellamt launched an "Internet Think Tank" aimed at 

deepening our understanding of the characteristics of the market power of online platforms an 

networks and its implications for the antitrust toolbox. We published a report in 2016 and split 

the competence for digital cases among a few Decision Divisions with experienced case handlers 

in that area. We teamed up with the French Autorité de la concurrence for our joint groundwork 

paper on "Competition Law and Data" and our on-going project on algorithms. We are also in a 

phase of internal restructuring to meet the challenges ahead. 

 

Our policy department is currently setting up a specialized unit for the digital economy 

comprised of lawyers, economists and IT experts. On the recruitment side, we started to hire 

experts for data science last year and we will further increase our work force in that field. 

 

Regarding our ability to act adequately and independently, I think that our track record at the 

forefront of the digital economy speaks for itself. 

 

What do you think is the proper definition of “price” or “market power” when discussing 

platforms that charge users little or nothing, and primarily transact in data? Or do you think 

those terms aren’t particularly relevant for antitrust policy in this space? If the latter, does this 

imply the need to more broadly move on from the traditional consumer welfare standard to 

something else? Or is this a specific opinion about these sorts of platforms? 
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It appears self-explanatory to me that any purely price-based concepts cannot adequately reflect 

the business models of those platforms. Still, the prism of market powers is flexible enough to 

capture the real world developments. There is no such thing as a free lunch in the online world 

either. Data is the currency of the digital age and user data is one side of the commercial 

transaction at stake. 

 

That is why the last amendment of German competition law specifically mentions some 

important criteria for the assessment of market power in the presence of platforms. Network 

effects, multi-homing and switching costs, economies of scale, access to data and innovation are 

now explicitly part of our antitrust law acquis and they have been successfully tested in our CTS 

Eventim/Four Artists decision that was concerned with a vertical merger in multi-sided markets. 

 

Speaking of consumer welfare, my impression is that the consumer welfare standard is not being 

replaced by something new but that competition enforcers around the globe are broadening their 

perspective to not lose sight of the parameters that actually matter in the digital economy. In my 

view, consumer welfare and the preservation of consumer choice and the freedom to compete are 

intertwined. That is why we will keep up our efforts to keep markets open in the presence of 

digital ecosystems and to fulfill our mission to maintain a competitive level playing field across 

the players of the platform economy. 

 

Link: https://interview-andreasmundt.eventbrite.com 
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Interview with Alejandra Palacios Prieto  

President of the Mexican Federal Economic Competition Commission 

(COFECE - Comisión Federal de Competencia Económica) 

 

 

Alejandra Palacios Prieto (President, COFECE) has been interviewed by Fernando Carreño 

(Partner, Von Wobeser y Sierra) in view of their panel "Latin American Enforcers 

Roundtable". 

They joined the 7th Bill Kovacic Antitrust Salon in Washington, DC on September 9, 2019 at 

the Marvin Center at The George Washington University. 
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In terms of enforcement priorities, what do you consider it should be the position of emerging 

countries' antitrust regulators towards the increasing wave of digital markets, new 

technologies and evolving business practices, such as the use of algorithms, artificial 

intelligence and predictive analytics? 

World markets are changing at a rapid pace with the use of digital technologies. Digitalization is 

reshaping the interaction between supply and demand, fostering the creation of new markets, and 

changing how consumers obtain, and suppliers provide, information relevant for the purchase of 

goods and services. In this context, it is widely recognized that all competition authorities face 

common challenges. One important question relates to whether current powers are enough to 

enforce competition rules given the novel combination of characteristics presented by digital 

markets (such as cross-border markets, multisided-platforms, network economies, use of 

algorithms and other information technologies, etc.), or whether said powers require updates to 

adapt to the new reality. In addition, competition authorities face interesting advocacy challenges 

when governments and legislatures design and issue law, regulation and public policy related to 

digital markets, which may result in being too restrictive, hence limiting innovation and 

consumer choice.  

For the antitrust regulator in an emerging country such as Mexico, with lower levels of average 

income and greater income inequality, the challenge is dual because its economy moves, at the 

same time, at two different speeds. On one hand, much economic activity still takes place in 

traditional, non-digitalized markets in which lower-income households purchase basic products 

and services (such as food and transport) that account for a large percentage of their total 

expenditure. Hence, competition authorities must actively address anticompetitive conducts in 

these sectors. As an example, last month COFECE fined a cartel for price-fixing and market-

segmentation in the market for tortilla (a staple for Mexican families) in the state of Chiapas, 

which has the lowest household income levels in the country (according the 2018 national 

household income-expenditure survey). 

On the other hand, many sectors are immersed in a modern, global economy and are therefore 

part of worldwide digitalization trend. In these markets, the competition authority faces similar  
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challenges to those presented before their peers in developed countries and must also allocate 

resources to addressing them. 

Regarding digital markets, over the past few years, COFECE has been active on both the 

advocacy and the enforcement fronts. In terms of advocacy, two interventions are particularly 

salient. First, in 2015, the Commission recommended that the new business model of transport 

network companies (or TNCs, e.g. Uber, Cabify, and Easy Taxi) be allowed to operate in local 

markets, without undue restrictions to competition such as limiting the number of vehicles or 

price regulation, because of the benefits provided to consumers. After this recommendation, by 

2018 thirteen states had modified their legal framework or issued new regulations that recognize 

and allow the operation of TNCs, potentially avoiding rules inhibiting or outright prohibiting 

them.[1] Second, in 2018, the Commission issued a recommendation to modify a legislative bill 

which intended to regulate certain fintech services. The enacted Law addressed suggestions 

made by COFECE such as explicitly recognizing financial information as the users’ property, 

and that fintech’s access to users’ information under control of traditional financial entities  

should be facilitated through non-discriminatory fees and conditions established by financial 

authorities. These recommendations, as mentioned, were considered and allow a greater scope 

for fintech companies to compete with traditional banking institutions.[2] 

On enforcement, in 2018 the Commission opened its first-ever investigation for possible tie-in 

sales in a digital market. This investigation covers e-commerce platform services and other 

related services in the Mexican territory and it is still in investigative phase. Just a few months 

ago, COFECE blocked the merger between Walmart, the biggest brick-and-mortar retailer in 

Mexico, and Cornershop, a start-up that offers logistical services for the exhibition, purchase and 

immediate delivery of products offered by retailers through websites and mobile apps to final 

consumers (and the largest player in such services). Potential risks detected by COFECE 

included that the platform could refuse to offer its services to the retailer’s competitors, that the 

retailer could refuse to offer its products on competing platforms, and that the new economic 

agent resulting from the transaction could induce Walmart’s competitors to abandon the 

Cornershop platform through the strategic use of the information produced by competitors for 

retailing their products. 
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Going forward, with no doubt we have a lot to learn on these matters. It is imperative we leap-

frog from experiences and best practices from other competition agencies when dealing with 

digital markets. Fora such as the OECD and ICN, and international antitrust conferences, serve 

as means for discussion of relevant issues related to competition in digital markets – such as the 

assessment of dominant platforms, access to data, interdisciplinary cooperation between 

competition authorities and other regulators, to mention just a few. 

In terms of markets’ evolution, how do you think antitrust enforcers in emerging countries 

like Mexico should approach cases that involve an unavoidable displacement of obsolete 

business models in order to protect ongoing local economies without deterring innovation and 

investment? 

In general, competition authorities’ mandates focus on ensuring competition and free market 

access. This is certainly the case for COFECE. The main reason behind such objectives is that 

competitive dynamics result in benefits for consumers in the form of lower prices, better quality, 

wider variety and more innovation of goods and services. As a result of such competitive 

dynamics, obsolete and inefficient business models may go bankrupt and exit the market. Hence, 

a short-term outcome of competition is that there are “winners” and “losers” (especially obsolete 

businesses) in the market. 

The situation of “losers” must without doubt be addressed. However, such attention falls mainly 

within the responsibility of industrial policy (or other aspects of public policy). It is well known 

that industrial policy sometimes conflicts with competition outcomes. For this reason, 

governments and legislatures need to properly weigh the importance of social benefits achieved 

through efficient and competitive markets vis-à-vis other considerations regarding local 

economies and decide the policy directions that best fit their objectives.  

Competition authorities may collaborate with governments and legislatures through advocacy 

efforts, pointing towards specific aspects of industrial policy which may hinder competition. 

Industrial regulators may then attempt to design policy solutions which pursue legitimate 

objectives without unduly restricting market dynamics. 
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What do you see as some of the biggest accomplishments and challenges that Mexico's 

antitrust policy has been through in the last 5 years? 

 

In 2018, Mexican competition policy reached its twenty-fifth anniversary and COFECE 

completed its first five years of existence, after its creation as an autonomous body stemming 

from the 2013 constitutional reform. Since then, COFECE has addressed anticompetitive 

practices and restrictions that hinder market competition, with a special emphasis on those 

activities that most affect Mexican households, such as transportation, food, energy, financial 

services and healthcare, as well as public procurement.  

The biggest accomplishment of the last five years is the institutional strengthening of COFECE 

and its increased effectives of enforcement of the competition law. Since its creation, COFECE’s 

investigative capabilities have increased. Simultaneous investigations have grown from 21 in 

2014 to 32 in 2018 and yearly on-site searches (dawn raids) have increased from four to 26 over 

the same period. Annual leniency applications grew from six to 26 between 2014 and 2016 (they 

have since seen a reduction as part of a global trend) and 20% of cartel investigations have been 

initiated because of a leniency application. Leniency applications in that period totaled 65, four 

more than the sum of leniency applications in the previous twelve years. Total fines in 2018 

reached 36.6 million USD, almost triple the value imposed during 2014 (12.6 million USD).  

In addition, fines peaked in 2017 when COFECE imposed the highest amount (56 million USD) 

ever for cartel practices in the market for pension-fund administration services. This was also the 

first fine for anticompetitive practices imposed in the financial sector. In addition, the average 

judicial confirmation of COFECE’s decisions has held at around 80%, while during the first 

years of implementation of the competition policy in Mexico this statistic was practically 

inverted. All these numbers reflect a stronger and more credible institution. Economic agents are 

receiving a clear message that infringing the competition law has consequences and are 

increasingly worried about being investigated by COFECE, thus acting accordingly and 

investing in compliance programs. 

In this sense, a competition authority is effective to the extent that it has: (1) the will to act; (2) 

the technical and human capabilities to perform effectively (and COFECE has invested many  
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resources to strengthen these capabilities); and (3) the legal instruments to pursue its mandate (so 

far the law gives COFECE room to maneuver, but it is still to be seen how courts move forward). 

COFECE’s main challenges currently fall within the scope of the second and third of these 

aspects. 

Regarding human capabilities, there have been recent adjustments to the working conditions of 

Mexican public servants in general (mainly related to monetary and non-monetary payment for 

their services). COFECE has not been an exempt from these trends. Because COFECE’s main 

asset is its personnel, these changes pose a challenge for the institution: attracting, retaining and 

specializing talented and skilled professionals is now more than ever, one of our main concerns. 

Secondly – given the initiatives taken by the Commission – there are more cases under judicial 

review and the courts’ decisions will set a precedent for future COFECE actions. Legal privilege 

is a relatively new concern in the enforcement of Mexican competition law. Considering that  

competition legislation does not clearly stipulate how to manage attorney–client privilege and 

confidential information, this year COFECE will launch Technical Criteria for managing 

information which comes from legal counsel given to economic agents. 

In addition, there are issues under judicial scrutiny that might have a relevant impact on the 

ongoing and future work of the Investigative Authority. These issues are: (1) the use of the 

private communications extracted from dawn raids, which are the most common way to  

demonstrate a cartel began operating; (2) the non-self-incrimination principle, especially used by 

economic agents as an exception on hearings carried out during the investigation phase; and (3) 

the expiration criteria to conduct an investigation, since COFECE’s powers to investigate 

anticompetitive practices which took place during the period when the abrogated competition 

law of 1992 was still in force have been challenged in courts 

Link: https://interview-alejandrapalaciosprieto.eventbrite.com 

Footnotes: 

[1] COFECE’s opinion, in Spanish, is available at: https://cutt.ly/Mwsv9Ml 

[2] COFECE’s opinion, in Spanish, is available at: https://cutt.ly/wwsv36x 
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CLE Materials  

PANEL 1: Mergers in Two-Sided Markets: Should we Consider Both Sides? - 

2:00pm - 3:00pm 

• Bruce HOFFMAN | Director, Bureau of Competition, US Federal Trade Commission, 

Washington D.C.  

• Greg MCCURDY | Director, Global Competition Law, Uber Technologies, San 

Francisco  

• Cristina CAFFARRA | Vice President, Head of European Competition, CRA, 

London/Brussels  

• Moderator: John HARKRIDER | Partner, Axinn, New York 

 

Abstract: This Panel will discuss mergers in two-sided markets, usually also called network 

industries, and characterized by a stronger interdependency between two sides of the market - 

supply and demand - than in classical market models. Typical example is credit card markets, 

where the interdependency works so that the number of merchants willing to be covered by the 

card and the number of consumers willing to use the card are mutually dependent - the higher the 

one, the higher the other, and vice versa. The panel will discuss more the definition of two-sided 

markets, what exactly constitutes them, and how they differ in practice. For example, in the retail 

space market, the supply side (retailers) has a much more capital intensive relationship with the 

property company than the demand side (the consumers). In contrast, in the market for shared 

rides, the supply side (drivers) has a relatively similar footing with the driving app (Uber) as the 

demand side (passengers). Because it takes time to build both sides of the market up, two-sided 

markets usually have higher barriers to entry, and higher potential for seeing market power. 

Therefore, mergers in these markets are of special interest to antitrust, and the practicality of how 

to consider both sides of the market becomes a central issue of merger review.  
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Documents Submitted: 

• Ilene Gotts, Joshua Hazan, Merger Control in High-Tech Markets -(from Douglas H. 

Ginsburg Liber Amicorum : An Antitrust Professor on the Bench) 

https://www.concurrences.com/en/livre/douglas-h-ginsburg-liber-amicorum-an-antitrust-

professor-on-the-bench#id=40578&search=mergers from wrongful 

condemnation&phrase=true 

• Mark Giuseppini, The US Supreme Court dismisses an appeal brought by the US 

Government and a number of US States regarding a two-sided platform (American 

Express), 25 June 2018, e-Competitions Bulletin June 2018, Art. N° 88608 

https://www.concurrences.com/en/bulletin/news-issues/june-2018/the-us-supreme-court-

dismisses-an-appeal-brought-by-the-us-government-and-a 

• Ohio v. Am. Express Co., 138 S. Ct. 2274, 201 L. Ed. 2d 678 (2018) 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&ved=2ahUKE

wiw_qWk65bkAhWjUt8KHd6wA_oQFjADegQIBRAC&url=https%3A%2F%2Fwww.s

upremecourt.gov%2Fopinions%2F17pdf%2F16-

1454_5h26.pdf&usg=AOvVaw3G6tWXB1Yd1yEy42EF4G0R 

 

PANEL 2: The Intersection of Big Data, Privacy, and Competition - 3:15pm - 4:30pm 

• Andreas MUNDT | Chairman, German Competition Authority (Bundeskartellamt), 

Bonn  

• Jonathan BAKER | Professor of Law, American University Washington College of 

Law  

• Rosie LIPSCOMB | Senior Competition Counsel, Google, San Francisco  

• Rima ALAILY | Deputy General Counsel for Competition Law, Microsoft, Seattle  

• Vandy HOWELL | Senior Vice President, Cornerstone Research, San Francisco  

• Alex OKULIAR | Partner, Orrick, Washington, D.C.  

• Mark GIDLEY | Partner, White & Case, Washington, D.C.  

• Moderator: Frédéric JENNY | Chair, OECD Competition Committee, Paris 
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Abstract: This Panel will address the novel competition issues arising in markets where 

companies’ work depends on big data about consumers which in turn raises privacy concerns for 

those consumers. Among other questions, the panel will discuss whether competition law should 

be concerned with privacy issues, what aspect of big data can be a barrier to entry (data use, data 

collection, or something else), how big data can provide a sustainable competitive advantage, 

whether collection of large amounts of data by itself represents a threat to competition, whether 

the level of privacy protection should be considered a non price dimension of competition, under 

which circumstances if any excessive data collection can be an exploitative conduct by a firm 

with market power, etc. The panel will address this year’s enforcement focus on big tech around 

the world, and recent cases, including the Facebook case in Germany, EU, and now US. 

 

Documents Submitted: 

• French Competition Authority, The French Competition Authority announces that 

seven regulators publish a joint memo of their common approach to data-driven 

regulation, 8 July 2019, e-Competitions Bulletin August 2019, Art. N° 91047 

https://www.concurrences.com/en/bulletin/news-issues/august-2019-en/the-french-

competition-authority-announces-that-seven-regulators-publish-the 

• Giuseppe Colangelo, Privacy and antitrust: An overview of EU and national case 

law, 17 January 2019, e-Competitions Bulletin, Privacy and antitrust, Art. N° 88800 

https://www.concurrences.com/en/bulletin/special-issues/privacy-and-antitrust-

en/privacy-and-antitrust-an-overview-of-eu-and-national-case-law-en 

• Aymeric de Moncuit, Connecting competition law standards to the Internet of things, 

November 2018, Concurrences Review N° 4-2018, Art. N° 88131, pp. 85-94 

https://www.concurrences.com/en/review/issues/no-4-2018/articles/connecting-

competition-law-standards-to-the-internet-of-things-88131-en 

• Wouter Wils, The obligation for the competition authorities of the EU Member 

States to apply EU antitrust law and the Facebook decision of the Bundeskartellamt, 

21 August 2019, Concurrences Review N° 3-2019, Art. N° 91034  
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• https://www.concurrences.com/en/review/issues/no-3-2019/articles/the-obligation-for-

the-competition-authorities-of-the-eu-member-states-to-apply-91034-en 

• Bundeskartellamt, Facebook, Exploitative business terms pursuant to Section 19(1) 

GWB for inadequate data processing, case summary, February 15, 2019 

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Missbrauch

saufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=4 

• BKartA, Facebook, Exploitative business terms pursuant to Section 19(1) GWB for 

inadequate data processing, B6-22/16, decision (in German only) Februrary 6, 2019, 

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Missbra

uchsaufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=8 

 

 

PANEL 3: Latin American Enforcers Roundtable - 4:45pm - 5:45pm 

• Alejandra PALACIOS PRIETO | President, Mexican Competition Authority 

(COFECE - Comisión Federal de Competencia Económica), Mexico City 

• Alexandre CORDEIRO MACEDO | General Superintendent, Brazilian Competition 

Authority (CADE - Conselho Administrativo de Defesa Econômica), Brasília 

• Esteban Manuel GRECO | President, Argentinian Competition Authority (CNDC - 

Comisión Nacional de Defensa de la Competencia), Buenos Aires 

• Ricardo RIESCO | President, Chilean Competition Authority (Fiscalía Nacional 

Económica), Santiago 

• Fernando CARREÑO | Partner, Von Wobeser y Sierra, Mexico City 

• Moderator: William KOVACIC | Professor, The George Washington University Law 

School 
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Abstract: This Panel will bring together top representatives from 4 major Latin American 

antitrust agencies to discuss recent antitrust developments in the region, with a focus on Mexico, 

Brazil, Argentina, and Chile.  
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