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ANTITRUST IN ASIA: ONE SIZE FITS ALL?  
ASEAN, CHINA, HONG KONG, INDIA... 
 
Interview with Jindrich Kloub  
Executive Director - Operations, Hong Kong Competition Commission  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Thomas Cheng Kin-Hon (University of Hong Kong) has interviewed Jindrich 
Kloub (Executive Director - Operations, Hong Kong Competition Commission) in view of 
their panel " Extraterritoriality Enforcement: A Rising Concern?". 
 
They joined the Antitrust in Asia conference that took place in Hong Kong on May 18, 2018 at 
The Chinese University of Hong Kong.  
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You have had a wealth of enforcement experiences in Europe. What do you think HK can 
learn from Europe and where do you think Europe's lessons may not be so relevant for Hong 
Kong? 
 
Having introduced competition law fairly recently, Hong Kong has the benefit of being able to 
draw on the lessons accumulated by many jurisdictions around the world. The Competition 
Ordinance shows a variety influences but given that its substantive provisions are based largely 
on EU competition law, I am of the view that that is where EU's lessons might be most relevant. 
Ultimately, it is up to the Competition Tribunal to interpret the Ordinance and the concepts 
contained therein but in doing so, it will be able to look to a vast body of the Court of Justice of 
the EU, which spans more than 50 years.  
  
For example, concepts like 'concerted practice' or 'undertaking' as interpreted by the Court of 
Justice are instrumental in the effective enforcement of competition rules in Europe. The former 
allows to properly capture collusive conduct which is looser but no less harmful than an outright 
agreement while the latter increases deterrence and fosters compliance as it establishes liability 
of parent companies for their subsidiaries’ anti-competitive acts. The application of parental 
liability as a matter of general enforcement policy is certainly a lesson that I view as very 
relevant. In the area of unilateral conduct, there are a number of decisions by the European 
Commission and large body of jurisprudence by the Court of Justice applying and interpreting 
the concept of abuse to a variety of business conduct, which may serve as inspiration and 
reference to how a similarly framed concept may be applied and interpreted in Hong Kong. And 
I could go on with examples ranging from basic concepts like object, effect, efficiency 
justifications to specific types of conduct be it unilateral, horizontal, or vertical.  
  
But of course, there are areas where the EU's approach may offer limited lessons because it has 
been influenced by other objectives pursued by the EU treaties, such as when it comes to certain 
territorial restrictions in vertical agreements. And last but not least, there are limited lessons on 
liability of individuals since EU competition rules address undertakings only.  
  
On questions relating to procedure the EU’s lessons may be theoretically less relevant as well 
since Hong Kong relies on a prosecutorial enforcement regime. But even so there are perhaps 
more similarities than initially meet the eye given the strong emphasis on due process guarantees 
in both jurisdictions. The issues that come up in our enforcement in Hong Kong, be they related 
to the use of our investigative powers, disclosure, burden of proof, are largely similar in rationale 
and approach to those that I have come across in the EU. Similarly, lessons concerning the need 
for a well set out framework for cooperation, settlements and penalty calculation in order to 
ensure deterrence through efficient and effective enforcement, are very pertinent for Hong 
Kong. Of course there are differences when it comes to distinct areas such as legal professional 
privilege or a witness driven process before the Tribunal, but I would say that there are generally 
more similarities, which means that EU’s lessons can be quite informative.  
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As a new agency, obviously it is very important for HKCC to establish a successful 
enforcement record, which probably means that HKCC should focus on cartel cases, which 
are theoretically less challenging. However, to most people in HK, the most serious 
competition problems are probably not cartels, but dominance by the conglomerates. How do 
you think the HKCC should strike a balance between these two conflicting goals? 
  
Combatting cartels is one of the Commission’s top priorities because of their singularly harmful 
nature and lack of any redeeming efficiencies. This focus is not only consistent with that of 
agencies in other jurisdictions as it is based on general considerations but it is also supported by 
the complaints and queries we receive from residents and businesses in Hong Kong, which 
predominantly feature concerns over conduct like price fixing, bid rigging and market sharing in 
a variety of economic sectors.  
  
However, the fact that cartels are one of our priorities does not mean that we look the other way 
when we see credible indications of other types of anticompetitive conduct. We receive a fair 
amount of complaints or queries relating to vertical restrictions and exclusionary conduct by 
large market players and they are followed up vigorously. In fact about 15% of the cases we are 
currently pursuing concern allegations of abuse of substantial degree of market power.  
  
So I am not sure whether there is necessarily a conflict between the goals of deterring cartel 
conduct and ensuring that large market players do not abuse their market power. Thanks to the 
government’s support we have sufficient resources to go after both in pursuit of the 
Commission’s mission to safeguard competition in Hong Kong for the benefit of its consumers 
and businesses.    
  
As a new agency, HKCC is understandably reliant on complaints as a source for cases. What 
do you think are the pros and cons of relying predominantly on complaints as a source for 
cases. Does the HKCC plan to branch out and more actively monitor the markets for possible 
violations? If so, how does it plan to do that? 
  
The steady stream of generally well informed public complaints that the Commission receives is 
a testament to the quality of its active and creative public outreach and advocacy. I would be 
hard pressed to point to many competition agencies that do as great of a job as the Commission 
in reaching the general public with its educational campaigns. Thanks to these efforts we have 
reached over 25,000 people in direct engagement activities such as seminars or talks, which have 
brought together consumers, business and tendering organization representatives, government 
officials and others. Millions more were reached through our advertising campaigns on 
television, radio, billboards and in print media. All these people serve as the Commission’s 
antennae in detecting signals of anticompetitive activity, bringing to us a steady stream of 
promising cases. And this is one of the pros of relying on such a well-developed system of public 
complaints in that it exponentially multiplies our detection abilities. Also, short of leniency, 
complaints are the best way of obtaining information from sources close to the conduct. Of 
course we have to sift through them and separate the wheat from chaff as some complaints lack 
any evidentiary support, some reflect a misunderstanding of the competition law, and a very few 
others may be driven by ulterior motives that undermine their credibility. But overall, I see 
mainly pros in having a well-functioning complaints system.  
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That does not mean that we can rely on public complaints alone. In fact, the Commission has 
been very pro-active when it comes to identifying competition problems in Hong Kong and we 
aim to strengthen that further through various initiatives and measures.  
 
For example, the Commission has carried out market studies in the sector for automotive fuel 
and building maintenance and the latter has identified issues of possible concern that had 
occurred prior to the Ordinance having come into full effect. So market studies can be a very 
useful tool for the Commission to identify competition issues that may merit an enforcement 
action. Another example are measures that we are taking in relation to combatting bid-rigging in 
building maintenance and other sectors, which is one of major concerns for the people of Hong 
Kong. Just before Christmas last year we have published model non-collusion clauses and 
certificate for use by procurement officials with the twin aim of helping procurers minimize the 
risk of collusion in their tenders and facilitating the Commission’s investigations. We are also 
planning to intensify our training of procurement officials or conducting active monitoring of 
selected tenders to ensure their integrity, in particular in the context of the Operation Building 
Bright 2.0 program.   
 
These examples show the Commission’s determination to be pro-active in identifying areas and 
issues of concern and pursuing them with the appropriate type of response.    
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Interview with Richard Rinkema  
Senior Director, Competition and Innovation Law and Policy, Microsoft, 
Beijing 

 

Richard Rinkema (Senior Director, Competition and Innovation Law and Policy, 
Microsoft, Beijing) has been interviewed by François Renard (Partner, Allen & Overy, Hong 
Kong) in view of their panel "A Brand New Digital World: Price Parity, Big Data, Vertical 
Search... What Is the Asian Perspective?" 

They joined the Antitrust in Asia conference that took place in Hong Kong on May 18, 2018 at 
The Chinese University of Hong Kong.  

 

How different is your practice in Asia when compared to your past practice in the US? Do you 
focus on other types of antitrust issues that would not be of concern in the US? 

I have found that the theoretical basis for analyzing antitrust questions is pretty similar across 
jurisdictions, which I think is a testament to the impact of efforts like this conference, and of 
stakeholders in academia, government, industry, and private practice across Asia and from 
outside Asia to share learnings over the years. So having a strong foundation in antitrust theory, 
whether it’s in the US or in Europe or homegrown here in Asia, seems more important to 
successful practice here than knowing the black-letter law of this jurisdiction or that. There are 
definitely some differences – I spend a lot more time counseling on avoiding resale price 
maintenance, which of course is more often a per se violation here, and there are some areas such 
as essential facilities, abuse of superior bargaining position, and some price-related issues where 
there are different approaches when comparing the US, EU, and various Asian countries.  
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I’d add that on a personal level, I focus a great deal more attention on unique economic and 
societal issues that drive competition and innovation policy in different ways in different 
jurisdictions in the region, and how those may impact our business. In fact, I’d say that is my 
favorite part of my practice and is a constant source of learning and personal growth. You don’t 
get that wonderful variety in a unitary federal system like the US. 

Have you experienced an evolution of the methods and focuses of antitrust authorities in 
Asia? Do you find they have become more sophisticated in these methods, focuses, questions, 
or not? 

I think there has been a shift in focus toward the impact of data on competition law analysis, and 
as elsewhere a great deal of interest in whether there are unique issues relating to artificial 
intelligence (AI). And as I mentioned above, certain jurisdictions have unique issues that are 
driving their areas of focus – for example in China with its efforts around the Fair Competition 
Review System and leadership in the AI space, and in ASEAN as countries there stand up their 
competition law regimes. As far as methods and questions, I think it varies across jurisdictions, 
as authorities have gained experience, resources, and the legal and regulatory backing they need 
at different paces. I’ve been incredibly impressed by the rapid progress made by Chinese 
authorities, for example, and I expect we’ll see even more improvement with the consolidation of 
functions into the new State Administration for Market Supervision and the potential for greater 
resources and efficiencies that brings. The HKCC appears to have started at a very high level of 
sophistication, and I think the ASEAN authorities will move rapidly up the curve this year with 
the benefit of Singapore’s experience. Overall, I am a big fan of authorities sharing best practices 
and learning from one another, and we’re seeing the impact of that across the region. 

Do you expect any major development in the level of enforcement of antitrust rules in your 
sector? If so, which ones,  and why?  

Clearly, there’s a great deal of public discussion now about technology and its role in society, as 
we enter into what some have called the Fourth Industrial Revolution driven by the cloud and AI. 
I think these technologies hold huge, huge promise for addressing some of our most intractable 
problems. However, there’s an absolutely necessary discussion alongside that, which is how do 
you address problems arising from the technologies themselves, such as employment, bias, 
privacy, security – and competition? I think it’s appropriate for antitrust to be a part of this 
discussion, so long as we’re clear-eyed about where other laws and policies may be better. So 
one major development likely will be in the level of discussion around how antitrust law fits with 
other legal regimes in this context. In the near term, I think we’ll see greater attention paid to 
data in the context of merger enforcement, and perhaps where it may play some role in enabling 
exclusionary practices, and perhaps in how AI may impact pricing. Overall, I think we’re 
entering into a vital societal discussion about how to preserve public trust in technology in order 
to obtain its real benefits. Competition law is a part of that, and conferences like this one play a 
very important role in bringing together enforcers, academics, private practitioners, and those of 
us in industry to engage in this discussion together. 
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Interview with Gabriel McGann 
Senior Managing Counsel, Competition, Coca-Cola 
 

 
 
Gabriel McGann  (Senior Managing Counsel, Competition, Coca-Cola) has been 
interviewed by Clara Ingen-Housz (Partner, Linklaters) in view of their panel "Foreign 
Direct Investment & Mergers: Towards Broader Provisions?" 

They joined the Antitrust in Asia conference that took place in Hong Kong on May 18, 2018 at 
The Chinese University of Hong Kong.  

What challenges does the fast development of foreign investment regulations around the 
world, alongside merger control regulations, raise for global businesses such as yours? 

The primary problem is a lack of predictability. 

It can be difficult to predict whether one’s deal will be caught by foreign investment laws. To the 
extent regimes arbitrarily enforce foreign investment rules against specific countries, potentially 
with little precedent, and those countries retaliate, investment in the related foreign countries 
becomes less certain and predictable. A company can become the victim of foreign investment 
politics even where its investment in a foreign country does not raise political, national security 
or other concerns and would benefit the residents of that country.  
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Unlike competition law merger control, which although not an exact science has some generally-
recognized uncontroversial metes and bounds, foreign investment statutes appear to have less 
structured reviews and are often driven by domestic industrial policy, which can shift at times. 
Accordingly, it can be difficult to predict how a foreign investment review will come out. 

In addition to lost opportunity costs, this lack of predictability has many direct implications. Deal 
financing may be impacted because the parties cannot properly ascertain the risk ex-ante. Deal-
related foreign exchange likewise may be skewed by uncertainty, especially with regard to 
timing. Parties may incur excess transactional costs trying to contract for an unknown variable. 

At worst, and under the wrong administrators, cross-border M&A can become political and 
subject to lobbying. 

Competitive impact; industrial policy; public interest; strategic national interests… Different 
laws, different regulators. What are the risks of confusion between these different tests and 
how could these risks be minimised? What are the pros and cons of a consolidated or a 
segmented approach? 

In the consolidated approach, one aspect is often not properly analysed and a regulator applying 
a consolidated approach is unlikely to be an expert in all perspectives. Accordingly, one 
approach may be examined too heavily and another too lightly. I understand this occurs often in 
regulated industries that may not be subject to competition merger control. 

Sometimes, if the consolidated approach involves multiple agencies coming together for a 
committee decision (for example the US CFIUS process), there may be too many viewpoints. 
Too many viewpoints can create delay and hold-up. 

The benefit of a consolidated review is that the timing can be quicker, especially for deals that do 
not raise any issue. Also, the imposition of remedies can be easier when there is only one agency 
making remedial determinations. 

The segmented approach can have effects at the other end of the spectrum: different positioning 
across agencies, remedies that are incompatible within the same jurisdiction, higher transactional 
costs from having to have multiple teams fighting on multiple fronts. 

As far as the standards themselves, competition impact is probably the best defined and most 
predictable, while public interest is probably the most ambiguous and quite often opaque. 
Industrial policy probably should never affect merger review as that is driven by macro-
economics. National security, while a legitimate concern, is not easily defined. National security 
is like pornography – in the words of United States Supreme Court Justice Potter Stewart, “I 
know it when I see it.” 

Although not yet widespread, some jurisdictions have sought to introduce public interest factors 
into the merger review process. This can lead effectively to foreign investment considerations 
being wrapped into merger reviews, e.g., by expecting foreign investors to contribute to the 
public interest in the context of a merger.  
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That introduces uncertainty into the merger approval process, although some would argue that 
the net effect is no different to a separate foreign investment requirement. It also can lead to a 
preoccupation with public interest remedies at the expense of strict competition regulation. 
Legislatures are of course free to include public interest criteria, although my preference would 
be that they not do so. If they do, they should define those criteria clearly (and narrowly) and not 
fold them into the competition assessment, as, doing so, risks putting antitrust agencies in an 
invidious position and confusing the antitrust review process. 

Whether antitrust or foreign investment, the regulatory burden in most emerging economies 
has dramatically increased in recent years. How can global businesses realistically manage 
this increasingly complex situation in light of the realistic enforcement risks? Which aspects 
of these laws do you perceive as the most problematic? 

While the regulatory burden for competition merger control is increasing, for the most part 
countries are following a well-trodden path (most following the EU filing process and 
determinations by the more experienced regulators (the EU and US)). More and more countries 
are harmonizing their competition merger control regimes (take for example Latin America and 
the recent legislative changes in Mexico, Chile, Argentina, etc.). Accordingly, we are getting 
more predictable outcomes. So, we face a greater burden, but enjoy more surety. 

One area for improvement is around the timing of merger reviews. Although outcomes are 
trending toward increased predictability, the timing of reviews potentially adds a significant 
element of delay and uncertainty to the transaction process. This results in real costs borne by the 
parties, their investors and employees. Competition agencies should, to the extent reasonably 
practicable, cooperate and implement best practice tools to facilitate reasonably efficient and 
timely reviews. 

In Africa, several regional economic communities are moving to a federal system of competition 
regulation. Teething problems abound with some domestic laws conflicting with treaty 
obligations, as well as countries who “double date” as members of competing “RECs”. In due 
course, it is hoped that greater harmony and certainty will be achieved. 

That said, in many emerging markets, a history of colonialism and perceived post-colonial 
economic imperialism has perhaps rightly jaundiced regulators towards foreign investment 
without some obligation to contribute to the broader economy. The shifting of supply chains 
overseas and a failure to invest sustainably are typical concerns. It’s largely an ideological 
debate, and investors will need to embrace the principle of “give and take”. 

To successfully navigate the regulatory waters, it is helpful to assemble a group of advisors that 
understand your business, will work closely with you, keep an eye out for pitfalls to your 
business and have contacts within the emerging jurisdictions to help understand the laws. 
Conducting a proper risk assessment and engaging early with the reviewing body early in the 
transaction, and to the extent possible, understanding the process and timeline, can help 
minimize the risk of delays and improve your prospects of getting the required regulatory 
approvals. 
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Interview with Justice Godfrey Lam Wan-Ho 
President, Hong Kong Competition Tribunal, Hong Kong 

 

Justice Godfrey Lam Wan-Ho (President, Hong Kong Competition Tribunal) has been 
interviewed by Frédéric Jenny (Chair, OECD Competition Committee) in view of their panel 
"Due Process: Could There Be a Global Standard?" 

They joined the Antitrust in Asia conference that took place in Hong Kong on May 18, 2018 at 
The Chinese University of Hong Kong.  

 

There are a number of differences across jurisdictions on what "due process" implies. How is 
the concept of due process interpreted in Hong Kong in the context of competition law? 

Under the Hong Kong system, there are two stages where the concept of “due process” comes in: 
investigation by the Commission, and hearing and determination by the Tribunal. The former is 
primarily a matter for the Commission and its practices may be seen from publications such as 
the Commission’s Guidelines on Investigations, though the High Court has a role to play in 
deciding whether to issue warrants to enter and search premises (section 48 of the Ordinance). 
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When it comes to the process before the Tribunal, Hong Kong has principles both at common 
law (such as the familiar principles of natural justice) and under the Hong Kong Bill of Rights 
(such as Article 10 concerning the right to fair trial) which apply to judicial proceedings 
generally.  

There is no reason to think that they will be applied differently in the context of competition law. 
Indeed, in the case of Television Broadcasts Ltd v Communications Authority [2016] 2 HKLRD 
41, they were invoked by the High Court to strike down a fine imposed for breach of a 
competition provision in the Broadcasting Ordinance pursuant to a system which was found non-
compliant with the requirements of Article 10. In the context of discovery of materials by the 
Commission to the respondents during proceedings before the Tribunal (akin to the concept of 
“access to file”), it appears the Commission has also applied concepts of fairness borrowed from 
other regulatory areas of the law. 

Hong Kong competition law is relatively recent. Are there legal imports or principles from 
other countries with a longer experience which may be particularly relevant for Hong Kong? 

The courts of Hong Kong have often looked to the jurisprudence of other jurisdictions, as a brief 
survey of our law reports will demonstrate. Apart from common law jurisdictions, our courts 
have also regularly referred to decisions in the EU, especially in the area of human rights. The 
court in the Television Broadcasts Ltd case referred extensively to decisions of the EU courts 
and UK courts on competition law. The Tribunal in a recent decision on discovery of documents 
also referred to Australian, Canadian and UK decisions. It is, however, important to have regard 
to the legal and social context of the overseas jurisprudence in assessing whether and how far it 
is relevant or applicable in Hong Kong. While one can find similarities between specific 
provisions in our Competition Ordinance and overseas statutes or treaties, there are also 
differences, which mean that much care is needed, and direct, wholesale transplant of legal 
constructs from overseas may often not be appropriate. 

For a long time, some people argued that there was no need in Hong Kong for a competition 
law. Now Hong Kong has a competition law. Do you feel that the purpose of the law is now 
well understood and how can the court contribute to making it better understood? 
  

I can only speak from my own anecdotal experience, which would suggest that many people in 
Hong Kong are now aware there is a competition law and that it may be infringed by anti-
competitive conduct such as price-fixing between competitors. The Commission has done a great 
deal in promoting public understanding of the value of competition. But the reality is that we are 
still in the early days of the law and there is a long way to go before it becomes embedded in the 
social and legal consciousness. For their part, the Tribunal and the courts can strive to make their 
decisions in this area of law as clear and intelligible as possible, not only to the parties but also to 
the general reader. That said, I do not believe in extensive judicial discussion of matters that are 
not necessary for the decision at hand, however beneficial to public understanding it might be. 
The courts do not exist to give academic opinion or abstract guidance in hypothetical contexts. 

 


