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Frédéric Jenny: Experiences with 
the introduction of competition 
laws have been quite varied in 
Asian countries. Singapore is 
widely recognized as a country 
in which the introduction of a 
competition law has been very 
successful and in which the 
competition authority is dynamic 
and competent. What are, in your 
view, the factors which have made 
the introduction of competition 
and competition law successful 
in Singapore?

Aubeck Kam:  The first factor, 
which is often taken for granted, is 

political and fiscal certainty. Once the Competition Act was passed 
in 2005, and the CCS established, there was no turning back. 
We were fortunate to be able to build the organisation without 
having to contend with uncertainty about funding, or worry about 
our legitimacy vis-à-vis other stakeholders.

Second, we benefitted from the help offered by more mature 
competition authorities. We also tapped on forums such as the 
International Competition Network and the OECD and found their 
work products very useful. This eased the steep learning curve 
which CCS faced. Our founding Chairman, Mr. Lam Chuan Leong 
also provided steady guidance and built CCS in its first decade.

Third, we focused on building a sound and trusted institution that 
was credible, clear and consistent in its actions. We made sure to 
respect due process, instill accountability, promote transparency, 
and uphold our independence.

Fourth, we wanted the public and businesses to understand 
that we were on their side and that it was only anti-competitive 
behaviour we were targeting. To this end, CCS embarked on an 
intensive outreach effort to the public, business associations and 
even students. This created greater awareness and benefits of 
competition law, which translates to greater compliance as well as 

more members of the public surfacing anti-competitive conduct 
to CCS’s attention.

Finally, we are fortunate that in the Singapore public service, 
there is a good tradition of collaborative partnerships. This 
helped us in our advocacy efforts to other government agencies, 
so that government policies across the board could be more 
pro-competition at the same time allowing CCS to gain deeper 
insights into the sector from the respective government agency. A 
good example is the partnership with Singapore’s Land Transport 
Authority, which received an ICN-World Bank award in 2015. Third-
party taxi booking apps appeared in Singapore in late 2013. To 
harness the benefits brought about by such new technologies and 
business models, while at the same time, safeguard commuters’ 
safety and interests, the Land Transport Authority (LTA) introduced 
a regulatory framework requiring third-party taxi booking services 
to register with LTA in order to operate in Singapore. In formulating 
its regulatory approach, LTA worked with CCS to assess the 
competition impact of these third-party taxi booking apps on 
the taxi industry, as well as how to encourage innovation within 
the market while preserving the fundamental tenets of LTA’s taxi 
regulatory policies. CCS, on its part, undertook a market study of 
the taxi industry to better understand the competitive landscape 
and the competition issues faced by different stakeholders as 
they operate in this market. The joint collaboration between the 
two agencies helped to promote competition in the taxi industry 
by facilitating the entry of third-party taxi apps while ensuring that 
taxi commuters’ interests are safeguarded regardless of whether 
a booking is made through a taxi company or a third-party taxi 
booking service provider.

Frédéric Jenny: Singapore argued in international foras for a 
long time (particularly in the WTO) that since it was a small 
island with liberalized international trade, it did not need a 
competition law. Yet it has adopted a competition law. How 
is this competition law now seen in Singapore? Is there a 
feeling that anticompetitive practices are a real danger for 
consumers in Singapore? What have been the challenges 
faced by the Competition Commission of Singapore in its 
advocacy efforts?

Aubeck Kam (Competition Commission of Singapore) was interviewed by Frédéric Jenny 
(OECD Competition Committee). M. Kam delivered the opening keynote speech of the 
conference.

 ... WE HOPE TO IMPROVE OUR CONSUMER ADVOCACY EFFORTS TO 
HELP CONSUMERS UNDERSTAND THAT CCS IS NOT A PRICE REGULATOR 
AND DOES NOT INTERVENE SOLELY ON THE BASIS OF HIGH PRICES.”

INTERVIEWS

AUBECK KAM FRÉDÉRIC JENNY
> Concurrences Review, April 2016
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Aubeck Kam: It is not wrong that in a small economy with a highly 
liberalised trade policy (like Singapore or Hong Kong), consumers 
can more easily seek alternatives to dominant domestic suppliers, for 
many internationally traded goods. Furthermore, modern competition 
law only really began to take off in the late 1990s, which is why we 
based ours on the UK Competition Act 1998.

Having said that, after more than a decade of competition law 
in Singapore, it is now well entrenched as part of the business 
environment. In our stakeholder perception survey in 2014, we found 
that competition law is regarded seriously by Singapore businesses. 
A good track record in effective and balanced enforcement has also 
given the public confidence that the law is being upheld.

There remain some challenges. In particular, we still encounter 
expectations that are beyond our ability to meet. For example, we 
hope to improve our consumer advocacy efforts to help consumers 
understand that CCS is not a price regulator and does not intervene 
solely on the basis of high prices. I think this reflects a common 
challenge faced by all competition authorities, which is the technical 
nature of competition law. This is not an easy subject to grasp and 
many consumers and businesses may not fully understand the 
concept. CCS has tried out innovative ways to explain competition 
concepts, such as an easy-to-read manga comic book series, and 
an exclusive premiere screening of the movie “The Informant”, or 
holding a digital animation film contest. We hope to continue to find 
new ways to conduct public education and outreach.

Frédéric Jenny: Are there specific features of Asian econo-
mies which must be considered when thinking about the 
introduction and the development of competition law in Asia?

Aubeck Kam: There is no special or unique characteristic of Asian 
economies that suggests a different approach is needed.

The easiest thing to do is to model the competition laws on those in 
other countries, such as the more well-established jurisdictions in US, 

EU, Australia, etc. And I think many Asian countries have done that.

What we need to remember though, is that institutional and 
economic dynamics always differs from country to country. The 
same law, applied in a different institutional and economic context, 
will produce very different results. So rather than try to do “tickbox” 
comparisons against an idealised model of what a model competition 
law framework should be, it is always more fruitful to evaluate each 
system in terms of what it actually delivers – i.e., what impact does 
it have in promoting competition in the economy, and how much 
that has helped the economy become more vibrant and dynamic.

Frédéric Jenny: How much regional cooperation on mergers 
among Asian competition authorities has taken place? What 
are the main obstacles to cooperation in the region?

Aubeck Kam: The single biggest factor is that there is no standard 
approach to merger control across Asia! We have rules governing 
merger, but Malaysia does not, and neither does Hong Kong.

Frédéric Jenny: Do you consider that the development of 
regional cooperation as necessary to the development of 
competition in Asian countries? Why or why not?

Aubeck Kam: At some point in the future, the answer would be YES.

Given the present situation, regional cooperation on mergers is 
probably not the most important thing to focus on. The priority must 
surely be on building up the capability of the recently established 
competition authorities. For cross border cartel cases there is more 
room for cooperation.

This is why bilateral and multi-lateral agreements, such as the Regional 
Comprehensive Economic Partnership (RCEP), are important. They 
can help establish a baseline framework in competition law, and a 
process for cooperation across competition agencies in the RCEP 
countries. Such early engagements can set the stage for deeper 
regional cooperation in the future. 

6

Deborah Healey: The Indian Competition Act has broad 
application to SOEs. Can you describe the way that it applies 
to these bodies? What are the exceptions to this general 
coverage?

Shri Devender Kumar Sikri (Chairman, Competition Commis-
sion of India, New Delhi) was interviewed by Deborah Healey 
(University of New South Wales Law School). They participated 
in the panel on “The political economy of competition in Asian 
countries: Why are national competition regimes so different?”. 

 ...THE COMMISSION FOUND THAT THE OPPOSITE PARTIES ARE 
IMPOSING UNFAIR/DISCRIMINATORY CONDITIONS AND INDULGING IN 
UNFAIR/ DISCRIMINATORY CONDUCT IN THE MATTER OF SUPPLY OF NON-
COKING COAL TO POWER PRODUCERS.”

SHRI DEVENDER KUMAR SIKRI DEBORAH HEALEY
> Concurrences Review, April 2016
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Shri Devender Kumar Sikri: The Competition Act, 2002 
proscribes abuse of dominant position and entering into 
anti-competitive agreements by/between enterprises and 
persons. The term ‘enterprise’ has been defined under Section 
2(h) of the Act as a person or a Department of the Government, 
who or which does any of the activities mentioned therein 
but does not include the activity of the Government relatable 
to the sovereign functions of the Government including all 
activities carried on by the Central Government dealing with 
atomic energy, currency, defence and space. Further, Section 
19 (4) the Act prescribes ‘monopoly or dominant position 
whether acquired as a result of any statute or by virtue of 
being a Government company or a public sector undertaking 
or otherwise’ as one of the relevant considerations while 
determining whether an enterprise enjoys dominant position 
in the given relevant market. Thus, the provisions of the Act 
do not differentiate between private entities and SOEs.

However, by virtue of the above discussed definition of 
enterprise, the jurisdiction of the Commission does not 
extend to the functions of the Government that are sovereign 
in nature. It is also relevant to mention that Section 54 of the 
Act inter alia empowers the Central Government to exempt 
any enterprise which performs a sovereign function on behalf 
of the Central Government or a State Government.

Deborah Healey: The Competition Act is also unusual in 
that it is equally applicable to all State entities including 
Government administrative authorities. Could you please 
discuss couple of the cases taken?

Shri Devender Kumar Sikri: As has been discussed above, 
the provisions of the Act do not differentiate between private 
enterprises and SOEs. There have been several instances 
where the Commission had received information against 
SOEs/Public Sector Undertakings and in appropriate cases, 
the Commission had also ordered investigation. Some of 
significant enforcements against SOEs/public undertakings 
include the following:

Abuse of dominant position by Coal India Limited (CIL): In 
this matter, the arbitrary nature of certain clauses in the coal 
supply agreement entered by CIL with its customers was 
alleged as abuse of dominant position. The Commission found 
that the opposite parties are imposing unfair/discriminatory 
conditions and indulging in unfair/ discriminatory conduct in 
the matter of supply of non-coking coal to power producers. 
The Commission, after investigation of the case, held that 
various clauses of the fuel supply agreements signed with the 
informants were in contravention of the provisions. Besides 
directing CIL to cease and desist from imposing onerous 
conditions through the fuel supply agreement, the Commission 
had imposed a penalty of INR 1773.05 crores on CIL for 
contravening the provisions of the Act.

Bid rigging by public sector insurance company: Commission 
had imposed a total penalty of Rs. 671.05 crores upon 4 
Public Sector Insurance Companies for manipulating the 
bidding process initiated by Government of Kerala for selecting 
insurance service provider for Rashtriya Swasthya Bima Yojna 
for the years 2010-11, 2011-12 and 2012-13. While imposing 
penalties, the Commission noted that the case related to bid 
rigging in public procurement for social welfare schemes, the 
beneficiaries of which were poor families and as such the 
same was taken as an aggravating factor.

Abuse of Dominant Position by Indian Trade Promotion 
Organization (ITPO): In this case, it was alleged by Indian 
Exhibition Industry Association that Indian Trade Promotion 
Organization (ITPO), under the Ministry of Commerce, imposed 
unreasonable and arbitrary conditions on the exhibitors such 
as making it compulsory for the exhibition to take ‘foyer area’ 
along with the allocated area, though not at all desired or 
required by the exhibitors. The organizers were not at liberty 
to engage House Keeping Agency of their choice and were 
constrained to use only the agency empanelled by ITPO. 
The Commission found ITPO to be dominant in the relevant 
market for provision of venue for organizing international and 
national trade fairs/exhibitions in Delhi and held the aforesaid 
conducts of ITPO amounted to abuse of dominant position. 
The proceedings also resulted imposition of a penalty of INR 
6.75 crores on ITPO.

Deborah Healey: The Government may however exempt 
things for a specified period including any enterprise or class 
of enterprise, any practice or agreement, or any enterprise 
performing a sovereign function on behalf of government 
(Section 54). Can you describe the way that the Government 
exempted merger and takeover plans for loss making and 
failing banks for five years under this provision?

Shri Devender Kumar Sikri: The Government has been 
empowered under Section 54 of the Act to provide exemption 
to class of enterprises on the basis of public interest. Pursuant 
to the request of the Reserve Bank of India and the Department 
of Financial Services, the Central Government after consultation 
with the Commission had exempted banking companies in 
respect of which Central Government has issued notification 
under Section 45 of the Banking Regulation Act, 1949. Such 
notification is general issued for merger/acquisition financially 
distressed banks.

Exemption has been provided on the basis that such 
transaction generally does not give rise to competition 
concerns and the need for approval of the Commission may 
only delay the transaction and further worsen the financial 
position of the distressed bank.
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Philip F. Monaghan: The feedback we have received so 
far has been very encouraging. The implementation of the 
Competition Ordinance has already resulted in the abolition 
of some longstanding anti-competitive practices in Hong 
Kong, such as the setting of fee scales by professional 
and trade associations in different sectors. I would like to 
attribute this to our extensive education and engagement 
campaigns in the run up to full implementation of the 
Ordinance, but credit should also go to the business 
community for their efforts in understanding and complying 
with the new law.

We have been gratified to see the media and the public 
in Hong Kong responding positively to the Ordinance. 
Competition law compliance is becoming part of the wider 
public discourse and the press is increasingly able to identify 
a policy or practice as raising potential competition concerns 
and knowledgeably comment on the relevant issues. And the 
public has also been actively engaging with the Commission 
by coming to us with queries and complaints in respect of 
possible anti-competitive conduct.

Overall, we’re off to a very promising start. We are seeing 
the beginning of a culture of competition in Hong Kong.

Dave Poddar: Have there been any unexpected issues or 
challenges since the Competition Ordinance has come into effect?

Philip F. Monaghan: It is fair to say we have been busy since 
the full commencement of the Competition Ordinance on 14 
December 2015. As at the end of February, we had received 
around 750 enquiries and complaints from businesses and 

members of the public. While I would not say this volume of 
contacts was entirely unexpected, the Commission is a small 
organisation and handling and responding to this number 
of complaints and queries poses challenges in terms of 
the resources needed. In line with our Enforcement Policy, 
we are focusing on pursuing those cases likely to have the 
greatest impact on competition in Hong Kong. We will accord 
priority to cartel conduct, other agreements contravening 
the First Conduct Rule which cause significant harm to 
competition in Hong Kong, and abuses of substantial market 
power involving exclusionary behaviour by “incumbents” (i.e., 
those entities with long standing positions of substantial 
market power in the market in Hong Kong).

A further challenge has been managing expectations as to 
what may and may not be addressed by the Competition 
Ordinance. As is only natural with the introduction of a new 
law, we have found that there are some common questions, 
concerns and, in certain cases, misconceptions related to 
competition issues faced by businesses and the general 
public, based on the complaints we have been receiving and 
our general outreach work. We released a set of Frequently 
Asked Questions at the end of last month, which go some 
way toward clarifying the scope of the Ordinance – what it 
can reach and what in cannot – in relation to matters such as 
tendering, low pricing and/or parallel pricing. More generally, 
we are continuing with many of the public educational and 
advocacy activities we engaged in in the months prior to 
full commencement, including public seminars, print and 
television campaigns and the publication of guidance and 
easy-to-follow brochures. We are fortunate that the business 
community and the public have shown a strong interest in 

Philip F. Monaghan (Competition Commission, Hong-Kong) 
was interviewed by Dave Poddar (Clifford Chance). 
They participated in the panel “The political economy of 
competition in Asian countries: Why are national competition 
regimes so different?”. 

Dave Poddar: With the Competition Ordinance coming into effect 
in December 2015, how has it been received and what changes 
in behaviour are you seeing as people prepare for compliance?

 THE IMPLEMENTATION OF THE COMPETITION ORDINANCE HAS 
ALREADY RESULTED IN THE ABOLITION OF SOME LONGSTANDING  
ANTI-COMPETITIVE PRACTICES IN HONG KONG.”

 PHILIP F. MONAGHAN DAVE PODDAR
> Concurrences Review, April 2016
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Ian McEwin: The KPPU has had 
many more cases than any other 
country in Southeast Asia - what 
have been the major enforcement 
problems in the last 15 years and 
how have they been resolved?

Dr. Muhammad Syarkawi Rauf: 
There are several main issues in 
law enforcement at the Commis-
sion. First, the limited authority 
in obtaining evidence, where our 
Commission can not intercepted 
and do the mandatory searched 
(dawnraid). It is still a problem of 
its own, for example when dealing 

with cartel cases which oftenly done in secret, we will demand 
the ability of investigators to look for qualified evidences from 
documents, witness statements, expert testimonies, instructions, 
businesses information, which sometimes difficult to obtain with 
such limited authority. Secondly, number of our investigators is 
very little compared to variety of cases that go to the Commission. 
Investigators who really have the relevant capacity and quality as 
well as good experience in handling cases are limited.

We are overcoming these issues with several measures. To 
overcome the problem of limited authority, the Commission has 
done a formal cooperation (memorandum of understanding) with 
the Indonesian National Police to encourage collective action 
through the “joint investigation”. For example in an alleged cartel 
case, there was a joint investigation where the criminal aspect is 

Dr. Muhammad Syarkawi Rauf (Indonesian Commission for the Supervision of Business 
Competition) was interviewed by Ian McEwin (Competition Consulting Asia). They participated 
in the panel “ The political economy of competition in Asian countries: Why are national 
competition regimes so different?”

 CURRENTLY, THE COMPETITION LAW CURRICULUM IS EXPECTED TO BE 
PART OF EDUCATION PROGRAMS FOR NEWLY APPOINTED JUDGES, AND BE 
SUBJECT FOR HIGHER EDUCATION IN THE SUPREME COURT…”

 DR. MUHAMMAD SYARKAWI RAUF IAN McEWIN
> Concurrences Review, April 2016

the Ordinance, and I am confident that we can further build 
on public understanding of the types of issues that may (and 
may not) be tackled under our law.

Dave Poddar: What next? Where will the focus be for the 
Commission now that the Ordinance has come into effect?

Philip F. Monaghan: Prior to the Ordinance coming into effect, 
we concentrated on educating the public and business 
community on competition law. Our focus is now inevitably 
shifting to investigating potential anti-competitive conduct and 
actively enforcing the rules. In transitioning to this phase, we will 
adhere to the approach set out in our guidelines (in particular 
our Guideline on Complaints and Guideline on Investigations) 
and our Enforcement Policy.

That said, education and advocacy will continue to be a key 
function of the Commission. We want businesses to know 
how to comply with the Ordinance, and for the public to be 
able to identify potential contraventions and come to us with 
complaints that are well informed.

The coming year will also see the publication of market studies 
in respect of the building maintenance and auto-fuel sectors 
in Hong Kong. We are reviewing the liner shipping industry’s 
application for a block exemption, and are currently engaged in 
consultations with relevant stakeholders. All in all, it is looking 
to be a busy year ahead for the Commission.

Dave Poddar: How have you seen inter-agency cooperation 
working effectively in relation to international cartels?

Philip F. Monaghan: It is still very early days in so far as 
inter-agency cooperation in international cartel cases is 
concerned but we nonetheless consider such cooperation an 
important element of our overall cartel strategy. In this regard, 
our Leniency Policy envisages the granting of waivers by 
leniency applicants to facilitate cooperation and the exchange 
of information with overseas authorities. The need for a waiver 
from an applicant will be dealt with on a case by case basis 
but a waiver would likely be standard if the leniency applicant 
has made multiple applications for immunity.

More generally, we have had a number of dialogues with other 
agencies – in the Asia region and more widely - exchanging 
know-how and best practices in relation to leniency and 
other cartel enforcement matters. These have been through 
both formal channels such as the international competition 
organisations, as well as informal contacts, meetings and 
bilateral visits. As the ‘new kid on the block’, we are always 
keen to hear and learn from other agencies. These contacts 
have been part of the Commission’s wider efforts to build 
good working relationships with our counterparts in other 
jurisdictions, including our neighbours here in Asia, which will 
only intensify in the years to come. 
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6

deal with the National Police, while the competition aspect is deal 
with the Commission. When the necessity for tapping is arising, 
the Police have opened themselves to help the Commission to 
tap the certain parties. On the need for a search or dawnraid, the 
Police can assist the Commission in obtaining data and information 
from businesses in accordance with the authority of those who 
have the means of force. Technical manual is the drafting stage, 
specifically to define how the Commission and the National Police 
will coordinate in conducting joint investigations. More recently, 
the Commission and the Police Department has conducted a 
joint investigation in the beef and rice cartel cases. In dealing with 
limited number and quantity of investigators, we have carried out 
variety of trainings to improve their capacity in handling cases.

While in the strengthening of evidence, the Commission has 
been starting to develop “circumstantial evidence” in the form 
of communication and economic analysis. Economic analysis 
as evidence to uncover cartels have started to be accepted 
in Indonesia, and proven in some of the cases in past year, for 
instance in car tire cartel case, one type of evidences presented 
during the trial and examination are evidences from economic 
analysis. As the result, in the substance, the District Court (PN) 
strengthen the Commission's decision, although the court reduce 
the fines from Rp. 25 billion to each reported parties (with a total 
of Rp. 150 billion), into each Rp. 5 billion to each reported parties. 
That is only a total of Rp. 30 billion. The positive learning was 
that, the economic economy has begun to be accepted by the 
court. In the future, we hope, the Commission can consistently 
use economic evidence in conducting our law enforcement or 
investigation of cartel practices, which may occur in different 
sectors and commodities.

Ian McEwin: Indonesia’s competition law has multiple objectives, 
namely public interest, national economic efficiency, equal 
opportunity, preventing unfair competition, and promoting 
effective and efficient business. Has the wide range of objectives 
created problems for enforcement? In particular has the notion 
of Pancasila made it difficult to adopt an economics approach?

Dr. Muhammad Syarkawi Rauf: In general, the purpose of 
competition law composes of two objectives, namely “single 
goals” and “multiple goals”. “Single goals” of competition law 
enforcement, namely efficiency, but on the other hand there 
are a variety of other purposes. Especially for Indonesia, we 
are embracing multiple objectives, so there are many goals to 
be achieved in the enforcement, like protecting public interest, 
creating efficiency, equal access, equal opportunities, justice, and 
business efficiency and effectiveness themselves.

At a glance, we may see the goals are similar to one another, for 
instance national economic efficiency and promoting effective 
and efficient business. The first is national efficiency, while the 
second is business efficiency and effectiveness. Both have topics 
on efficiency. For “equal opportunity”, it relates to equal access 
on the industry or various businesses, while “preventing unfair 
competition” is related to the issue of fairness in business and to 
prevent unfair competition practices.

The objective of Law No. 5 of 1999 is to achieve efficiency and 
fairness in business activities. Is these number of purposes raises 
significant issue? Yes, there is definitely a problem. However, 
in developing countries, especially in Indonesia, we will not be 
possible to promote competition law by simply referring to the 
goal of efficiency, but we also should need to pay attention to 

the fairness in business activities. The relationship between 
large and small companies, for example, if both are in the same 
relevant market and out into a head-to-head competition, then it 
will lead to unbalanced competition. The bridge between the two 
is the partnership agreement which may promote an equitable 
relationship. It is a characteristic of the economy not only in 
Indonesia, but also Asia in general, since because Japan and 
South Korea also embraces the protection of small businesses. 
Indonesia also adheres to the same thing in competition law, 
although we are not explicitly mentioned about the protection of 
small and medium enterprises in the Law No. 5 of 1999, but in 
Article 50 there is exception to the SMEs with the objective of 
achieving business equitability.

The purpose of competition is to achieve great efficiency, high 
productivity, and better economic growth. The implementation of 
competition law in Indonesia is far more difficult than developed 
countries, in which they only have single focus as their objective, 
namely business efficiency. The Fifth Principle of Pancasila which 
reads “social justice to all Indonesian people” can be attributed 
to the principle of kidness, acknowledging the collaboration to 
achieve positive purpose, not cartel collaboration, conspiring, 
fixing prices, sharing markets, or restricting production. Such 
Indonesian culture (that bears the kidness principle) makes the 
competition is sometimes considered incompatible with the 
principle values of Pancasila. The community is not familiar with 
the culture of competition. There is also negative connotations’ 
having competition as a mean to kill each other, liberalism, and 
free competition. It is indeen a challenge for the Commission.

Ian McEwin: Many KPPU decisions have been overturned by 
district courts. Some commentators say that the courts lack 
economic expertise. Do you agree and what do you think should 
be done about improving the economic knowledge of udges in 
Indonesia?

Dr. Muhammad Syarkawi Rauf: I agree with this opinion. Proving 
the cartel by using indirect evidence in the form of economic 
evidence has not been easily accepted by the judge in the District 
Court (DC). The level of knowledge and understanding of the 
judges against complex economic analysis still limited. In other 
words “lack of economic expertise”, so that economic analysis 
presented in our verdict was not acceptable to the DC. Almost 
half of the KPPU decision was lost at DC level.

But there were positive improvement made last year, where our 
objected decision was frequently affirmed by DC. I think it is along 
with improvements in the ability of judges in deciding competition 
cases in particular, cases with economic analysis in cartel cases. 
Our last decision car tires cartel, it was strengthened by the DC. 
Later the sms cartel case by several telecom operators, where 
one of the proofs was based on economic analysis, was affirmed 
by the Supreme Court (SC). It means that the level of acceptance 
by our judges on economic evidence is improved. This may be a 
result of the Commission's effort to actively conduct workshops 
for district judges for years. The workshop was proved helpful 
to bring knowledge on how competition law and policy works, 
especially in handling economic evidences. In addition, the 
Commission also actively conducts seminar gathering judges with 
cooperation with ASEAN Competition Institute (ACI) by presenting 
Professor Frederic Jenny as one of the French Supreme judge. 
The seminar was very effective to convince judges on the use of 
indirect evidences.
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Currently, the competition law curriculum is expected to be part of 
education programs for newly appointed judges, and be subject 
for higher education in the Supreme Court (MA), or even become 
one of compulsory subjects at universities throughout Indonesia. 
Lastly, it would be better if profession like forensic economists is 
emerging, so we can create a link between competition authorities 
and court and provide shared perception between institutions. 
Such profession has evolved in developed countries. If we can do 
those, the rejection by judges against our decision will reduced.

Ian McEwin: What is the progress in amending Law No 5? Are 
the changes likely to work?

Dr. Muhammad Syarkawi Rauf: The amendment of Indonesian 
competition law will focus on five (5) key points, namely proposal for 
mandatory pre-merger notification; improvement in the authority; 
strengthening the institutional setting, increase administrative fine; 
and broadening the definition of enterprises. In addition, there 
is on-going issues at the House of Representative to propose 
specific article on partnership in the competition law. They also 
requested simplification of articles contained in the competition 
law. Procedures on case handling must also be shared in a more 
detailed in the amendment. Hopefully, the amendment process 
can be completed by this year long with shared commitment by 
the House of Representative.

Ian McEwin: Is the level of expertise of KPPU staff increasing? 
Does the KPPU have difficulty retaining staff?

Dr. Muhammad Syarkawi Rauf: The competency of KPPU 
staffs is increasing as their experiences in handling variety of 
cases and trainings undertaken by the Commission. Investigators 
are increasingly improved their expertise in handling big-rigging 
cases since most cases is associated with tender conspiracy. It 
is expected that the knowledge and ability of investigators can be 
developed, along with sustainably increased non-tender cases. 
Along with the increased ability and expertise of KPPU staffs, the 
Commission does face challenge to retain competent employees 
due to the Secretariat’s unclear institutional remark. It aims that 
the currently discussed Presidential Regulation on our institutional 
status can provide clearer career prospects for employees, with 
better income and work environment.

Ian McEwin: What priority is a new President in Indonesia likely 
to place on competition law in the future?

Dr. Muhammad Syarkawi Rauf: After the Commission stands for 
more than fifteen years, competition policy, law, and institution are 
formally entered Indonesian Medium Term National Development 
Plan 2015-2019, where we are placed in a very central position 
as competition is used as the basis for achieving national 
competitiveness. The President Joko Widodo has an optimist 
target to achieve economic growth of 7% (seven percent) in the 
medium term, that said only be achieved by applying proper 
competition law and policy. President Jokowi realizes that 
competitive environment is the only way to improve efficiency, 
productivity, and boost economic growth in Indonesia from the 
original 5% to 7% at the end of his reign.

President Jokowi also placed KPPU in a very good position on par 
with other law enforcers. Coordination with various ministries and 
other institutions is very effective nowadays. Even the Commission 
is now often included as reviewer of government regulations and 
ask opinion on legal aspects of competition policy. This is a positive 
progress by the Commission since it’s in line with the mainstreaming 
of competition policy into all decision-making processes, including 

Presidential Decree No. 71/2015 on Strategic Commodities and 
Foods Prices, which involves KPPU as one of the reviewers.

During several meetings between President Jokowi and KPPU, 
the President also ordered special request to the Commission to 
focus on cartel issues that relates the vast interest of Indonesian 
people, namely food commodities like rice, chicken, beef, and 
garlic. They now become our high priority. As associated with 
Mental Revolution, the main program of President Jokowi, the 
Commission succeeded to became separate section in the mental 
revolution. Let alone the President on several occasions always 
convey “the age of competition” in many speeches. They are 
associated with changes in behavior and how to build competition 
culture in Indonesia, thereby internalizing competition value will 
be very important and will change the mental attitude of both 
businesses and regulator.

Ian McEwin: How is Indonesia helping new competition agencies 
in Southeast Asia? Do you think there will be a convergence of 
competition laws?

Dr. Muhammad Syarkawi Rauf: In Southeast Asia, the level of 
development is widely vary, as it can be divided into two groups 
like Indonesia, Thailand, Singapore, Malaysia, Vietnam, and 
the Philippines as a group with competition law enforced, and 
Brunei Darussalam, Cambodia, Laos, and Myanmar as a group 
under transition. Countries economic development also different. 
Indonesia's contribution to countries with new competition law 
takes form of exchange of experiences and information related to 
the implementation of Indonesian competition law and policy for 
the last 15 years. Economic development and intense economic 
cooperation between countries in ASEAN, is making the need for 
competition law and policy indispensable. It is allowed in the future 
that there may be convergences of competition law in Southeast 
Asia. However, such convergence may not be fully equal between 
groups. I believe similar approach was taken place in the European 
Union, of which six main European countries formed specific 
avenue which build the establishment of European Economic 
Community and initiative on the European Competition Authorities.

Ian McEwin: Do you think an ASEAN competition law is likely 
in the future?

Dr. Muhammad Syarkawi Rauf: Convergence in competition 
law in ASEAN will occur when all countries established their 
competition law and agency. The application of competition law 
will be a requirement since that the economy will not grow without 
competition. They shall emerge consciousness and capital or 
commitment to achieve such convergence. The convergence will 
take a long time, maybe for the first stage on five or six ASEAN 
countries in the 10 years to come, while other within 20 years. So 
that in the 20 years to come, namely in 2036, we may propose 
to form a single competition authority in ASEAN.

We hope that this convergence will be accelerated along with 
the business dynamics and linkages between ASEAN countries. 
The Commission will draw up a roadmap towards the future of 
regional competition policy and law, which explains corresponding 
steps so it will not limited to the coordination of law enforcement 
or the exchange of data related on competition, but more. If it is 
done, then it will give great effect to the economy. We are in the 
middle of it, and hope to share it to other competition authorities 
at the upcoming ICN Annual Conference in Singapore, 26 to 29 
April 2016. 
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Hiroyuki Odagiri (Japan Fair Trade Commission) was interviewed 
by Laurence Idot (University Panthéon-Assas, Paris II). They 
participated in the panel “Leniency, transparency and procedural 
rules in competition law enforcement in Asia: Is there a need for 
convergence?”.

Laurence Idot: In April 2015 the JFTC Regulation on Opinion 
Hearings pertaining to Cease-and-Desist Orders and Other 
Measures (‘the Regulation’) took effect on the same day as 
the new AMA entered into force. Could you explain the main 
changes?

Hiroyuki Odagiri: For the past ten years, the JFTC has been 
raising its enforcement capacity and at the same time, reviewing 
its procedure with a view to promoting due process. As a part of 
it, the amendment of the Antimonopoly Act that took effect on 
April 1, 2015 set up the procedure for hearing prior to finalizing 
an administrative order. Even before the amendment, the JFTC 
had implemented the procedure which provided defendant 
companies with opportunities to know the contents of the draft 
orders, to see evidence and to present their views prior to finalizing 
an administrative order. The new procedure was developed from 
the perspective of further enhancing due process. The differences 
from the previous procedure are, for example, as follows: First, 
in the previous procedure, explanations of the expected content 
of the cease and desist order as well as the evidence relevant 
to the facts found by the JFTC were given by the investigator 
only to those who requested such explanation from among 
the recipients of notification prior to final administrative order. 
In contrast, after the amendment hearings will be held with all 
recipients of the notification of the hearing procedure. In addition, 
the companies may submit a request to the JFTC to inspect or 
copy the evidence providing the facts found by the JFTC between 
the time when initiation of the procedure is notified and the time 
when the procedure is concluded. Second, in the previous 
procedure, the hearing had been held between the investigator 
and the defendant companies. In the new hearing procedure, a 
hearing officer designated by the JFTC who is independent from 
the Investigation Bureau conducts a hearing of opinions. Under the 
initiative of a hearing officer, the investigators for the case explain 

the contents of the draft orders, the facts found by the JFTC, and 
the main evidence supporting them to the defendant companies 
at the beginning of the first date of the hearings. The defendant 
companies may attend the hearings, present its opinions and 
submit evidence as well as put questions to investigators with 
the permission of the hearing officer. After the date of the hearing, 
the hearing officer will prepare a written record describing the 
progress of the presentation of opinions by the party attending the 
hearings and a report that lists the points of the case pertaining 
to the hearings, for submission to the JFTC.

Laurence Idot: The JFTC has been vigorously tackling cartels. 
Do you consider that your leniency program is efficient?

Hiroyuki Odagiri: The JFTC launched the leniency program in 
January 2006. The primary purpose of the introduction of the 
leniency program was to give enterprises an incentive to report 
their violations, aiming at uncovering cartels and bid rigging. At 
the background of the introduction of the leniency program was 
the difficulty of detecting cartels and bid rigging because they 
were done behind closed doors, leaving very little evidence. 
Furthermore, before the introduction of the leniency program, even 
a company maintaining a sufficient compliance system to find out 
violations such as cartels and having stopped them voluntarily 
was not immune from surcharge payment when the JFTC files a 
complaint, which gave the company no benefits or incentives to 
report the violations to the JFTC.

Since January 2010, the number of leniency applicants who 
are to receive the exemption or the reduction of surcharges has 
been raised from 3 to 5 (Up to 3 applicants after the investigation 
commencement date.). In addition, if a company makes an appli-
cation together with its subsidiaries and/or affiliated companies, 
they are taken as a single application by one company group 
and the same leniency treatment is applied to these companies 
submitting the application. Since its introduction and amendment, 
many companies have been making good use of the leniency 
program. The leniency program was used in 109 cases out of 
136 cases to which leniency program can be applicable between 
2006 and the end of March 2016. This shows the effectiveness 
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of the leniency program in detecting cartels. Furthermore, in 
order to enforce the AMA more efficiently and effectively, the 
JFTC formed the “Anti-Monopoly Act Study Group” (launched 
on February 10, 2016) composed of experts from several fields, 
which is currently making a study on the future framework of 
the surcharge system.

Laurence Idot: When and how does the JFTC closely work with 
other agencies in international cartel cases? A cooperation 
agreement with the European Union was signed in 2003 but 
what about the cooperation with other East Asian authorities?

Hiroyuki Odagiri: The JFTC has worked with other competition 
agencies under three types of frameworks for international 
cooperation, namely, Governmental Cooperation Agreements, 
Competition Chapters of FTA or EPAs, and inter-agency MOUs.

In these frameworks, mainly the provisions regarding notification, 
cooperation and coordination of the enforcement activities 
are stipulated. The JFTC cooperates with other authorities by 
notifying its enforcement activities, exchanging information and 
coordinating the investigation proceedings when it is needed.

For example, on the international cartel cases of automotive 
parts such as wire harnesses, the JFTC coordinated the 
investigation commencement date with other competition 
authorities including the USDOJ.

Regarding the cooperation agreement with the European 
Union (EU), Japan and the EU have decided to commence 
preparatory works for negotiation on an amendment of this 
agreement in order to allow their competition authorities to 
facilitate the exchange of information obtained during the 
course of an investigation.

In relation to cooperation in East Asian region, Japan has signed 
FTAs/EPAs which contain the provisions related to competition 
policy with nine jurisdictions, including the Trans-Pacific 
Partnership (TPP) agreement signed on February 4 this year. 
Besides, in the negotiations for FTA among China, Japan and 
Korea and Regional Comprehensive Economic Partnership 
(RCEP), putting the provisions related to competition policy is 
currently discussed, with a view to establishing a comprehensive 
and cooperative relationship among competition authorities 
in the East Asian region. In addition, to develop cooperative 
relationship with foreign competition authorities, the JFTC has 
been actively negotiated MOUs whose implementation is not 
obliged but is based on voluntary initiative of both parties. So 
far, the JFTC concluded MOUs with five competition agencies 
in East Asia. 

Han Li Toh (Competition Commission, Singapore) was 
interviewed by Noah Brumfield (White & Case). They 
will participate in the panel “Leniency, transparency and 
procedural rules in competition law enforcement in Asia: 
Is there a need for convergence?”

 A FINANCIAL PENALTY SERVES TWO OBJECTIVES, NAMELY TO REFLECT 
THE SERIOUSNESS OF THE INFRINGEMENT AND TO DETER UNDERTAKINGS 
FROM ENGAGING IN ANTI-COMPETITIVE BEHAVIOUR.”

HAN LI TOH NOAH BRUMFIELD
> Concurrences Review, April 2016

Noah Brumfield: Singapore’s Competition Commission has 
been involved in at least one highly publicized investigation 
and charges involving auto parts, collaborating with enforcers 
from Australia, Japan, China, Korea, Canada, the US, and the 
EU. How frequently are you coordinating investigations with 
your counterparts in different jurisdictions and do you tend 
to work more on a regional basis or across different regions?

Han Li Toh: Just as commerce is increasingly cross border in a 
globalised world, anti-competitive conduct has also cross had 
jurisdictional effects. It is therefore imperative that competition 
agencies work closely together to obtain evidence which reside 

in other jurisdictions. With growing maturity, CCS will tackle 
more complex and cross-border cases. In that respect, the 
close ties that CCS shares with other competition agencies 
become all the more important.

In cross border competition law cases, CCS regularly cooperates 
with other competition law enforcement agencies. Depending 
on the facts and circumstances of the case, cooperation with 
the relevant competition law enforcement agencies, either 
in the region or globally, may take place at various stages of 
investigation.
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Noah Brumfield: What are the formal and informal mechanisms 
in which the Competition Commission of Singapore exchanges 
information with its counterparts within the region to identify 
potential violations, in conducting an investigation, and in 
deciding to bring an enforcement action?

Han Li Toh: CCS conducts regular dialogue with key 
counterparts, such as ACCC, NZCC and various competition 
agencies in ASEAN. Such dialogue, involving key competition 
enforcement officers, engenders trust and allow for the sharing 
of enforcement priorities, strategies and cases of interest. In 
addition, for specific cases, CCS will engage in dialogue with 
counterparts, to exchange information and strategies. The 
information sharing will be conducted within the permissible 
limits of the law.

Noah Brumfield: Some would say there needs to be greater 
harmonization among jurisdictions in their approach to fines 
for cartel and other competition law violations. How does your 
agency approach how fines should be determined and what is 
your view on the need for harmonizing the approach to fines?

Han Li Toh: A financial penalty serves two objectives, namely 
to reflect the seriousness of the infringement and to deter 
undertakings from engaging in anti-competitive behaviour. In 

levying the financial penalties, CCS would take into account the 
nature of the infringement and the circumstances under which 
the infringement was committed, duration of the infringement, 
aggravating and mitigating factors, as well as representations 
made by the companies under investigation. A percentage 
starting point would be applied to each company’s relevant 
turnover to determine the base penalty for each company. A 
multiplier would then be applied for the duration of infringement 
and that figure is then adjusted to take into account factors such 
as deterrence and aggravating and mitigating considerations. 
Further reductions in financial penalties would also be given if 
they parties are the leniency applicants. In granting the further 
reductions in financial penalty, CCS will take into account:

- The stage at which the undertaking comes forward;

- The evidence already in the CCS's possession; and

- The quality of the information provided by the undertaking.

The penalty calibration approach adopted by CCS is generally 
in line with those in other established administrative competition 
law jurisdictions, such as the EU and UK.. 

Ken Chia: Do you think 
relevant market definition 
and calculation of market 
share is an appropriate filter 
for mergers in fast-changing 
and dynamic industries such 
as the IT sector?

Jean-Yves Art: The goal of 
merger control is to distinguish 
mergers that do not signi-
ficantly restrict competition 
from those that do, to approve 
the first ones and to address 
the anticompetitive effects of 
the second. Market shares 

generally provide a useful indication of the merged entity’s 
ability and incentive to restrict competition, though they rarely 

are definitive evidence of the existence or absence of market 
power. This point is made clear in the ICN Recommended 
Practices for Merger Analysis (see RP III). Because market shares 
offer useful - albeit not determinative - guidance to differentiate 
mergers that are likely to have anticompetitive effects from those 
that are not, many jurisdictions rely on market share thresholds 
as a filter to identify mergers requiring close attention.

The use of market share thresholds as a filter to identify 
potentially anticompetitive mergers raises particular challenges 
with respect to mergers in dynamic industries. The profound 
changes that regularly disrupt those industries combined with 
the prospective nature of merger control limit the evidentiary 
value of market share thresholds, certainly more so than in 
mature industries. Think for instance at the speed with which 
mobile devices such as tablets and smartphones have grown 
and are being used to conduct activities that were previously 

Jean-Yves Art (Microsoft) was interviewed by Ken Chia (Baker & McKenzie). They 
participated in the panel “Cross-border mergers in Asia: Survivor Showcase Session”.
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(and to some extent still are) conducted on PCs, such as to 
watch videos, find directions, read and answer emails, or 
browse the web. Think at the extent to which computing as 
a service – which was largely underdeveloped three years 
ago – is replacing the purchase of software, especially in the 
enterprise space. Think about the growth of VOIP services at 
the expense of PSTN calls. Think about the development of 
“sharing economy” services such as Uber or Airbnb and their 
impact on traditional businesses such as taxis and hotels. 
Consider the on-going investments in virtual reality and in 
artificial intelligence, and how they promise to change the way 
we work, communicate and live in the coming years.

All those examples point to the fluidity of market boundaries 
and thus market shares in dynamic industries. The same 
applies to the emergence and growth of players within the same 
industry. WhatsApp, the consumer communications app, was 
first released in 2010; in 2016, it had reportedly grown to 1 
billion users, overtaking established (or former) rivals such as 
Messenger, Skype or Google Hangouts. Conversely, Nokia’s 
share of the global smartphone market exceeded 50% in 2008; 
two years later, it still amounted to 40%; in 2012, it was below 
5%. Such rapid endogenous growth or fall is less frequent in 
mature industries.

Those features of dynamic markets considerably limit the 
evidentiary value of market shares in the assessment of mergers 
in those markets. Yet, it is worth pausing and considering 
their implications. Insofar as merger review – and competition 
law generally – is concerned with sustained as opposed 
to transient market power, competition law enforcement in 
dynamic markets should primarily focus on preserving the 
contestability of market boundaries and market positions, more 
than the holding of market power at any point in time. Put it 
another way, in those markets, obstacles to innovation within 
and outside the existing value network are much more harmful 
than the acquisition of a large market share in and of itself. 
The question that the community of competition specialists 
then needs to consider is whether there are factors which 
generally are conducive, or on the contrary create obstacles, 
to innovation in dynamic markets and which could be regarded 
as filters to distinguish presumptively pro- from presumptively 
anti-competitive mergers. Maybe there is no such factor; maybe 
there are and they vary depending on the type of innovation 
considered – maybe large market shares are not conducive 
to disruptive innovation but maybe they are when it comes 
to sustaining innovation. Economists have been debating 
those questions since Schumpeter and they have not yet 
found answers supported by strong empirical evidence. It is a 
topic that would greatly benefit from exchanges of experience 
between competition agencies.

Ken Chia: Do you think behavioral remedies can ever be 
appropriate to remedy potential anticompetitive concerns 
of a proposed transaction?

Jean-Yves Art: The fundamental principle governing the design 
of remedies in merger control is that the remedy should eliminate 
entirely and effectively the competition concerns raised by the 
proposed merger and lead to the conclusion that the proposed 
merger does not significantly impede effective competition.

In the vast majority of (the relatively limited number of) mergers 
raising competition concerns, those concerns directly result 
from the fact that the merger entails the elimination of a 

market actor that exerted a significant and unique competitive 
constraint over one or the other merging party pre-merger. 
Structural remedies – that is, remedies that in and of themselves 
modify the structure of the market as it would result from the 
proposed merger, for instance by creating a new market actor 
capable of exerting the same competitive constraint – are 
more capable of addressing the competition concerns raised 
by those mergers than behavioral remedies – that is, remedies 
that require or prohibit certain conduct by the merging parties 
and/or third parties.

Nevertheless, behavioral remedies may be capable of entirely 
eliminating competition concerns arising from other mergers, 
specifically non-horizontal mergers. Non-horizontal mergers may 
harm competition where they create (or strengthen) the ability 
and the incentive of the merged entity to adopt post-merger 
certain conduct – such as refusal to supply key input or to 
provide access to critical outlets – which has the effect of 
excluding rivals. Behavioral remedies that effectively prevent 
the adoption of such conduct may of course be an adequate 
solution. This is the case where the foreclosure strategies 
are clearly identified and the proposed behavioral remedies 
comprehensively address those strategies and are precisely 
formulated so that compliance can be easily monitored. For 
instance, in Intel/McAfee, the European Commission was 
concerned that the chip maker would bundle its CPUs and 
chipsets with McAfee security solutions, a practice which could 
marginalize McAfee’s rivals and significantly impede competition 
in the market for security solutions. In order to address those 
concerns, the parties offered – and the Commission accepted 
– a combination of behavioral commitments which put vendors 
of competing security solutions in the same position as McAfee 
when it comes to access to technical information about, and 
operation of rival solutions with, Intel's CPUs and chipset 
and which enable users of those CPUs and chips to disable 
McAfee’s security solutions bundled with Intel’s products and 
replace them with competing solutions. The set of commitments 
offered by Intel regarding its future conduct vis-à-vis vendors 
of security solutions and users of chips maintains competition 
in the market for security solutions while enabling the merging 
parties and their clients to benefit from the efficiencies brought 
by the merger – an outcome which structural remedies were 
unlikely to achieve.

Ken Chia: Do you think that merger control agencies cooperate 
sufficiently when reviewing global merger deals to avoid the 
risk of confusing and/or unworkable national remedies being 
pursued?

Jean-Yves Art: Inter-agency cooperation has gone through 
major, positive developments in recent years. The launch of 
the ICN in 2001 was the catalyst of those developments. They 
have since been encouraged not only by the ICN but also by 
other multilateral organizations such as OECD and UNCTAD 
as well as in regional and bilateral context.

Merger review is one of the areas where inter-agency 
cooperation has become common practice. This is true at 
both policy and case level. Companies participating in mergers 
subject to review in several jurisdictions nowadays are well 
advised to facilitate and actually promote a dialogue between 
the competent agencies not only by issuing the necessary 
confidentiality waivers but also by sharing the list of reviewing 
agencies and the contact details of the officials in charge, by 
encouraging bilateral and multilateral contacts and, importantly, 
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by scheduling merger filings so as to enable an effective dialogue 
between the competent agencies at the most important stages 
in their individual review process.

Despite those developments, there is scope for further 
cooperation, including on remedies. While agencies regularly 
discuss remedies offered by the merging parties with the 
goal of ensuring a consistent approach in the design and 
implementation of those remedies, some agencies go 
further and, in appropriate circumstances, rely on remedies 
accepted by other agencies to clear the proposed merger 
unconditionally. For instance, the Canadian Bureau of 
Competition has taken that approach in Thermo Fisher 
/ Life Technologies and, more recently, GSK / Novartis. 
All agencies may not be able to do the same due to the 
particular regulatory requirements under which they operate 
but obviously, this is an approach that generates major 

efficiencies and agencies should be encouraged to adopt it 
to the whole extent possible.

At a policy level, the ICN could usefully build on the experience 
gained by member agencies in working together on the design 
and implementation of remedies in specific cases and draw 
up recommended practices on that topic. It is noteworthy 
that the ICN has adopted recommended practices for merger 
notification and review procedures and for merger analysis 
but has not yet done so for remedies, even though the risk of 
inconsistent remedies in merger control has been identified from 
the start as one of the main reasons for, and main benefits of, 
inter-agency cooperation in merger cases. Agencies around the 
world have accumulated a lot of experience in this area. There 
is much to be gained in sharing that experience and the release 
of recommended practices would foster further convergence 
across jurisdictions. 

Wendy Ng: The Chinese competition authorities have substan-
tially increased their activities in the past 3 to 4 years, both in 
terms of the enforcement actions taken and the development of 
the regulations supporting the Anti-Monopoly Law. What are the 
main reasons for this shift, and what further improvements do 
you think should be made to implement the Anti-Monopoly Law?

Xiaoye Wang: What you said is correct. Since 2013, Chinese 
antimonopoly agencies have substantially increased their 
activities, for example the National Development and Reform 

Commission (NDRC) investigated the Qualcomm case, the State 
Administration for Industry and Commerce (SAIC) is currently 
investigating Microsoft, and the Chinese People’s Court dealt 
with the case of Huawei v. IDC. In particular, there were many 
cases in the automobile industry where lots of famous car 
manufacturers were fined. Lots of Chinese companies were 
also investigated and punished, inclusive of some State-owned 
Enterprises (SOEs). Additionally, we have seen more and more 
cases related administrative monopoly.

Xiaoye Wang (Chinese Academy of Social Sciences) was interviewed by Wendy Ng (Melbourne University). They 
participated in the closing discussion dedicated to “Standard essential patents and antitrust issues in China”. 
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For the development of the regulations supporting the Anti-Mo-
nopoly Law, I would like to mention the various guidelines for 
implementing AML, for example the Guidelines on Leniency 
Policies in Horizontal Monopoly Agreement Cases prepared 
by the NDRC, the Guidelines on Prohibiting the Behavior of 
Abusing Intellectual Property Rights to Restrict or Eliminate 
Competition prepared by the NDRC and SAIC.

In my view, there are at least the following three reasons for 
this shift:

Firstly, Chinese economic reform is going forward in the 
direction of marketization. In this case, Chinese policymakers 
and the antimonopoly law enforcers should do more to protect 
competition order. Secondly, the AML has already been 
implemented for almost 8 years. Compared with the starting 
years, the enforcement agencies have more experience and 
a better understanding of the AML, which leads to more 
confidence on how to deal with the cases. Thirdly, as you know, 
there are also a lot of antitrust cases in the world, for example 
against Microsoft, Google, Apple in the EU, and the cartel case 
against Japanese car spare parts manufacturers in the US. In 
these cases, Chinese antitrust enforcement agencies have 
opportunity to learn from the experiences of their counterparts 
aboard and do something based on their own responsibility.

Wendy Ng: There have been concerns voiced about the way 
that the Anti-Monopoly Law has been enforced, especially 
as it applies to foreign companies. What are your views 
on this issue?

Xiaoye Wang: I just talked about some cases involving foreign 
companies. As I mentioned above, Microsoft, Google, and 
Apple have been investigated in the EU, and of course, there 
are also many foreign companies investigated in the US, for 
example four Chinese companies that manufacture Vitamin C 
were involved in antitrust litigation in the US. Because China 
is a huge market in the world, and there are so many mega 
companies doing business in China, in my view, it is totally 

normal that there are many antitrust cases involving foreign 
companies. If there were no antitrust cases involving foreign 
companies in China, that would be not normal.

Actually, Chinese antimonopoly law was not only applied 
to some foreign companies, but was also applied to lots of 
domestic companies, even SOEs. In recent years, more and 
more cases also dealt with administrative monopolies. It means 
that some governmental bodies have been investigated. Of 
course, ordinary people hope also very much that there should 
be more big SOE investigated and punished for AML violation. 
In my view, if SOEs violated the AML, they must also accept 
the liability accordingly. But the SOEs, for example Sinopec 
and PetroChina, are normally regulated, and in this case, the 
antimonopoly enforcement in these sectors is more complex. 
A good example is the NDRC case against China Unicom and 
China Telecom in 2011. In this regard, the “Break Monopoly” 
reform is more expected in the monopoly industries.

Wendy Ng: The 13th Five-Year Plan was recently approved 
by the National People’s Congress in its annual sitting in 
March. How might the reforms and goals outlined in the 
plan affect competition law and policy in China over the 
next few years?

Xiaoye Wang: The 13th Five-Year Plan is a very important 
document for Chinese economic and social development. This 
plan aims at deepening reform and stimulating the economy 
and sets out many targets in many areas. Of course, there 
are lots of targets related to competition law and policy, for 
example advancing the reform of SOEs or deepening the reform 
of monopoly industries. Obviously, the most important goal 
of these reforms is to let market play the decisive role for the 
resource allocation. That means also that the “break monopoly” 
reform is expected to further accelerate in 2016 and later on, 
and competition should be in a larger extent introduced for 
example in sectors like Oil, telecommunications, railway and 
many other monopoly industries. This is good news for the 
consumers. 


