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NAWIR MESSI

TOH HAN LI

NORMA YAKOOB
Interviewed by  
FRÉDÉRIC JENNY

> Concurrences Review, April 7, 2015

Frédéric Jenny - Chairman, OECD Competition 
Committee- interviewed Mr. Nawir Messi - 
Chairman, Indonesian Commission for the 
Supervision of Business Competition - Mr. Han 
Li - Chief Executive, Competition Commission 
of Singapore- and Ms. Norma Yaakob (Chairman, 
Malaysia Competition Commission). 

FRÉDÉRIC JENNY: M. Nawir Messi, the Indonesian 
Competition Commission (KPPU) has developed 
a reputation as an aggressive enforcer, particularly 
with respect to cartel and bid-rigging. However, 
KPPU has been limited in its ability to establish 
the proof of competition violation by the fact that 
there was controversy over whether it could rely 
on indirect evidence. KPPU has tried to convince 
the courts that it could use such indirect evidence. 
How will the draft competition bill currently in 
front of Parliament help KPPU to establish proof 
of competition law infringements more easily, 
particularly in the cartel area? 

NAWIR MESSI: Competition law in Indonesia has 
been enacted for about fifteen years. The early 
period was tough, since we needed to let the 
public know of our existence and how we bring 
benefit to them. Vigorous enforcement was initiated, 
putting aside our institutional arrangements. Cartels 
and bid-rigging became new issues, occupying 
almost all (70%) of our enforcement activities. We 
promoted aggressive enforcement in order  to 
advocating businesses. This has now changed. 
Bid-rigging cases have dropped to less than 60%. 
Other types of violations have been introduced. 
Now Indonesia is aware of the terms exclusive 
dealing, monopoly, and price fixing.

Our strategy has moved to prevention, and focused 
on strategic sectors like foods, energy, financial services, 
health and education, logistics, and infrastructure.

Existing competition law did not provide KPPU 
with strong enforcement power, including dawn 
raids, document seizure, non-sanction to 
non-cooperative parties, and direct execution of 
sanctions. These are the powers that will enable 
us to obtain hard evidence. Without them, cartel 
(including bid-rigging) enforcement will suffer. It 
gets worse when we are faced with a short 
timeframe that forces us to come up with a final 
decision. Business certainty is at risk.

KPPU applies several types of evidence for a case 
to be made as a hearing, including testimony, 
documents, information, and expert statements. 
Indirect evidence has been one tool to be used in 
proving the existence of anti-competitive violation 
or agreement. Indirect evidence, which I call 
“circumstantial evidence”, is evidence that leads 
to, but does not prove, specific conclusion. It can 
take the form of communication evidence or 
economic evidence. As well as in the Indonesian 
competition authority, circumstantial evidence has 
gained a significant place among all competition 
jurisdictions around the world.

Since the beginning of our enforcement, circums-
tantial evidence has been widely used in compe-
tition cases, for instance the conspiracy on the 
privatization of one of Indonesia’s state-owned 
enterprises (in 2000) and cross-ownership in 
telecommunications (in 2006).  Both decisions 
were overruled by the District Court but then 
affirmed by the Supreme Court in favor of KPPU. 

At first, there was resistance from legal practitioners 
and judges.

Most of them valued fact and procedural over 
substance, and questioned the use of indirect 
evidence in competition enforcement. They seemed 
to judge that KPPU made decisions using circums-
tantial evidences alone. In fact, KPPU uses at least 
two types of evidence in each case, one of which 
is based on hard evidence. It supposedly supports 
circumstantial evidence on the other hand. 

We may refer back to the cooking oil and fuel 
surcharge cartel cases. We had adopted a statis-
tical methodology in eleven similar cases that has 
been published in international journals. So this 
was regarded as jurisprudence by courts across 
Europe and the United States. In this context, we 
applied statistical methodologies to the cartel 
cases and found convincing arguments. However, 
we have to prove that the agreement has been 
brought to implementation. We managed to upfront 

minutes of a meeting by a business association 
to confirm their price fixing conduct, and secure 
our cases. Thus, a statistical test following the 
implemented agreement of price fixing has 
confirmed the existence of cartels. This surely 
changed the perspectives of judiciaries and legal 
practitioners, who argued that our enforcement 
relies heavily on economic approaches.

The question for effective enforcement is not one 
of “more” or “less” economics, but rather what 
kind of economics and especially how the economic 
analysis is used.

The change in the practice of Indonesian compe-
tition policy is all about the way in which economic 
principles and economic evidence are brought to 
bear in the context of decision-making. The 
assessment of decision-making in light of economic 
principles that are robust and empirically tested, 
as well as the reliance on a number of empirical 
methodologies that help identify a theory of harm, 
is at the core of this approach. But we always 
bear in mind that strong evidence is that which 
provides undeniable defense.

This was not an easy task, but we managed to 
get there. The court became aware of the use of 
circumstantial evidence. Even during a workshop 
involving the Supreme Court in July 2014, it was 
agreed by the Supreme Court Judge that circums-
tantial evidence is as important as hard evidence. 
It was a heartening acknowledgement of what we 
have been promoting for years, and we thanked 
Prof. Frédéric Jenny for being part of it. It is my 
job now, together with the Supreme Court, to 
communicate the knowledge on circumstantial 
evidence to all Appeal Courts in Indonesia.

Nowadays, most appeals on KPPU decisions are 
affirmed by the Court. I believe this is the result 
of our long and tireless efforts to convince the 
public and the judiciary of any new approaches 
in competition enforcement.

INTERVIEWS

“ OUR STRATEGY HAS MOVED  
TO PREVENTION, AND FOCUSED 
IN STRATEGIC SECTORS LIKE 
FOODS, ENERGY, FINANCIAL 
SERVICES, HEALTH AND 
EDUCATION, LOGISTIC,  
AND INFRASTRUCTURE.”   
NAWIR MESSI
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International practices have become our guide 
toward an effective enforcement system.

But we still believe that it is not enough. KPPU 
needs to aim at the very core of our problem, 
which is the law. A proposal for amendment was 
put to the Parliament as a legislative priority in 
2015. In sum, we aim at two significant improve-
ments in our new law in competition. The first is 
the ability for competition authorities to conduct 
dawn raids. We know that it is extremely difficult 
to find hard evidence in cartel agreement without 
being able to seize documents at the (reported 
party) premises. If we are able to find it without 
a dawn raid, then either the reported party is 
brainless, or someone provides us with it. So, 
having this authority will clear half of our problem 
in investigating cartel infringement.

The second, of course, is the legalization of 
circumstantial evidence in competition litigation. 
It will put in words what we have been using for 
the past fifteen years. Other programs like corporate 
compliance and leniency programs are important, 
but we are trying to solve them without waiting 
for the amendment.

Therefore, it can be said that Indonesia has been 
conducting effective competition enforcement in 
the absence of a strong enforcement supremacy. 
Providing escalated power through the new 
(amended) competition law will bring complete 
enforcement features to the Commission for more 
effective and high-quality defense.

FRÉDÉRIC JENNY: Mr. Toh Han Li, there is lively 
debate in the world on the institutional design of 
competition laws. Some competition authorities 
are independent from the government; others are 
part of a ministry. The Competition Commission 
of Singapore (CCS), for example, is a statutory 
board under the Ministry of Trade and Industry. 
In some countries the Minister can give a steer 
to the competition authority (such as in the UK 
and in Singapore under section 3 of the Compe-
tition Act). There are possible trade-offs between 
the ability to advocate effectively and the ability 
to enforce independently. Could you expand on 
the advantages and disadvantages of having the 
competition authority be part of a ministry? How 
has it worked out in Singapore?

TOH HAN LI: There is a spectrum of institutional 
design for competition authorities around the 
world. Jurisdictions will first need to determine 
whether its basic functions (i.e. investigation, 
enforcement/prosecution and adjudication), in all 
or in part, should be entrusted to the government, 
a separate and independent agency/tribunal, the 

judiciary, or a mix of these institutions. The end 
goal is to ensure we have an efficient, effective 
and procedurally fair system.

There is no ‘one-size-fits-all’ solution to this. 
Jurisdictions will need to make different trade-offs 
(for example, a jurisdiction may generally prefer 
more expansive rights of defense to more expedi-
tious investigations and prosecutions). Fundamental 
design choices for competition authorities will 
also depend on a country’s history and political, 
legal and economic systems. In the design of a 
competition authority and its power, one also needs 
to consider its impact on the following attributes 
widely understood to be fundamental of a compe-
tition authority:

(i) Independence and accountability;

(ii) Fairness and credibility;

(iii) Transparency and safeguard for confidentiality; 
and

(iv) Effective powers, influence and resources.

A single and specialized agency (i.e. CCS) under-
takes investigative, enforcement and first-level 
adjudicative functions.

The CCS is a statutory board under the Ministry 
of Trade & Industry. The Commission is an 
independent body comprising members from both 
the public and private sectors, appointed by the 
Minister for a fixed term. 

Under the Competition Act, the Commission has 
the power to investigate, adjudicate and impose 
sanctions for breaches of competition law.  Appeals 
can be made to an independent tribunal against 
decisions of the Commission. Further appeals can 
be made to the courts on points of law and sanctions 
and on grounds of judicial review. 

The Minister may also grant exemptions (or in the 
case of mergers, consider appeals on the grounds 
of public interest) under the Act, but these are 
limited to grounds of public interest or public 
considerations to ensure they are not exercised 
lightly. Our law further provides for rights of private 
action under civil proceeding in a court.

Structurally, while CCS is under MTI administratively, 
for enforcement matters, the Commission is vested 
with independent powers under the law to inves-
tigate, adjudicate and impose sanctions for 
competition law breaches. We therefore draw a 
clear line on enforcement matters from MTI.

This gives us the independence that is important 
in lending credibility to the Commission’s actions/
decisions with non-government stakeholders.

At the same time, it allows us to tap into the 
available resources, authority and standing of our 
government.  This is important because besides 
extending resources, ‘buy-in’ from government is 
also important especially when the competition 
authority needs to advocate pro-competition 
policies within government agencies, given that 
government agencies are excluded from the 
Competition Act, but what they do can still have 
significant impact on competition in Singapore. 
Also, competition law should not undermine the 
ability of government agencies to pursue other 
national objectives (e.g. national security or 
provision of public goods), hence there will still 
be a need for CCS to work closely with MTI or 
other government agencies on certain competition 
issues, for example in the area of market studies 
where it may be useful to have a wider suite of 
policy options available to make a market more 
competitive.

Overall, the institutional design and setup of our 
competition regime has worked well for Singapore 
given our circumstances.

It allows CCS, which is a relatively young compe-
tition authority, to quickly set up and develop an 
adequate level of specialization and expertise 
within a fairly short timeframe. It also serves to 
strike a fair balance between different values and 
interests involved, i.e. independence, accountability, 
expertise, resources, efficiency, transparency and 
due process. 

FRÉDÉRIC JENNY: Mrs. Norma Yaakob, there is 
a lively discussion in the world about whether 
the fact that firms have adopted compliance 
programs should be considered a mitigating factor 
when competition authorities sanction violators 
of competition laws. Neither the DOJ nor the EC 
Commission considers compliance programs as 
mitigating factors. But a number of countries 
such as Australia, Canada, Chile, India, Israel, 
Singapore and the UK have taken a different stand.

In its guidelines on Financial Penalties, the Malaysia 
Competition Commission (MyCC) states that, when 
imposing a penalty, it will take into consideration 
compliance programs if those programs are 

“ OVERALL, THE INSTITUTIONAL 
DESIGN AND SETUP OF OUR 
COMPETITION REGIME HAS 
WORKED WELL FOR SINGAPORE 
GIVEN OUR CIRCUMSTANCES.”   
TOH HAN LI
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appropriate having regard to the nature and the 
size of the business of the enterprise. Furthermore, 
the Chairman of MyCC has publicly stated that 
businesses must bear in mind that there is no 
«one size fits all» competition law compliance 
program.

Why did MyCC choose to reward compliance 
programs, and what advice can it give on how to 
assess the “appropriateness” of a compliance 
program? 

NORMA YAAKOB: One of the main objectives of 
the MyCC is to ensure that businesses comply 
with the competition laws of Malaysia. The MyCC 
recognizes that a carrot and stick approach will 
encourage businesses to comply with the compe-
tition laws of Malaysia.

Therefore, the MyCC has taken a two-pronged 
approach whereby the laws are effectively enforced 
and appropriate penalties imposed upon infringing 
businesses.

The MyCC notes that there are businesses that 
have taken steps to comply with the competition 
laws. However, in some instances staff may involve 
themselves in activities that may expose businesses 
to the risk of breaching the law.

The MyCC has therefore decided to send a clear 
message that businesses that take steps to 
effectively comply with the law are treated more 
leniently than those that do not.

In order to help businesses to understand what it 
takes to formulate and implement an effective 
compliance program, the MyCC published the 
“Competition Act 2010 Compliance Guidelines”.  
These guidelines, while not legal advice or a 
substitute for any provisions of the competition 
laws, inform businesses that an effective 
compliance program will help them prevent a 
breach of the law. MyCC has stipulated the following 
points that businesses need to consider in formu-
lating an effective compliance program:

(i) Ensure your business understands its obligations 
under the Competition Act 2010 (CA2010);

(ii) Ensure your employees understand that the 
CA2010 applies to your business; 

(iii) Conduct regular mandatory training courses 
for your employees on the CA2010, preferably one 
that is tailored to your business;

 (iv) Adopt a culture of competition compliance in your 
business, especially at senior management level;

 (v) Review your current business arrangements 
and practices and identify any risk areas;

 (vi) Take any necessary steps to deal with the 
risks you have identified;

 (vii) Create a competition law compliance manual 
or checklist, tailored to your business, including 
practical examples and key risk areas for your 
business;

 (viii) Appoint a compliance officer who is the 
person within your business responsible for 
competition law compliance; and

 (ix) Conduct regular reviews to ensure your 
compliance program is working.

The «Competition Act 2010 Compliance Guidelines» 
can be assessed at the following website:  
www.mycc.gov.my.  

“ THE MYCC HAS THEREFORE 
DECIDED TO SEND A CLEAR 
MESSAGE THAT BUSINESSES 
THAT TAKE STEPS TO EFFECTIVELY 
COMPLY WITH THE LAW ARE 
TREATED MORE LENIENTLY  
THAN THOSE THAT DO NOT.”   
NORMA YAAKOB

JOHN DAVIES

Interviewed by BÖRRIES AHRENS

> Concurrences Review, March 24, 2015

Börries Ahrens (Partner, White & Case, Hamburg) 
interviewed John Davies (Head, Competition 
Committee, OECD, Paris) who participated in 
the panel: “Cartels and Leniency Applications 
in the ASEAN Countries”.

BÖRRIES AHRENS: In the past there was talk 
that cartel enforcement conflicted with Asian 
values. Are current steps in the ASEAN region 
toward enforcement a change toward harmoni-
zation or do they reflect a middle ground?

JOHN DAVIES: I think the idea that some cultural 
business values are not conducive to cartel 
enforcement is rather overstated.  Looking around, 
obviously there are countries with successful 
cartels programs and countries with less success, 
but there is no obvious correlation with popular 
perceptions of business culture.  Japan is the most 
obvious example.  It is usually seen as the epitome 
of a business culture dependent on networks and 

cooperation, but famously their fax machine started 
spewing out leniency applications the day their 
leniency programe began, and it has hardly stopped 
since.  Outside Asia, it is hard to think of a business 
culture that is more self-enclosed and suspicious 
of government intervention than that in South 

“ THE 2015 DEADLINE BRINGS 
SOME FORMAL CONVERGENCE 
BUT SUCCESS IN CATCHING AND 
DETERRING CARTELS DEPENDS 
ON SO MUCH MORE THAN JUST 
HAVING A LAW...”
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Africa, but after a rocky start, the Competition 
Commission there has a very successful cartel 
programe, with numerous leniency applications.  
Here in ASEAN, Singapore – the origin of the ‘Asian 
values’ phrase, I believe – has a very successful 
programe.  Most ASEAN countries participate in 
our capacity-building sessions in the OECD-Korea 
Regional Centre and their participants discuss the 
issues in just the same terms as speakers from 
other regions.  I sometimes think people reach for 
‘cultural values’ when they do not really know 
what the explanation is.

I will confess, I do not know the answer either.  
Obviously, there are some things that have to be 
right.  Strong penalties, and the agencies and 
courts prepared to impose them.  The agency itself 
must be trusted, and must publicise the law and 
any leniency programe and so on.  But these are  
necessary conditions; not sufficient.  I think perhaps 
there is an element of chance, in that success 
breeds success.  I used to run a new competition 
agency in a small developing country, and I firmly 
believe that although it is important to publicise 
the law, I also always believed that nothing we 
could do to raise business awareness would be 
as effective as a front-page newspaper story 
reporting on a big penalty being applied to a 
well-known company!  There’s a role for chance, 
in that you are very dependent on tip-offs (whether 
through a formal leniency programe or otherwise) 
and when the law is new, many tip-offs will not 
be immediately useful because they report activity 
that took place before the law came into effect.  
So it can be frustrating waiting for a good case.  
But when you do get a good one, and if you handle 
it well, then that can send a very strong signal to 
the business community – and then you get more.  
South Africa is a good example of this sort of 
positive feedback.

Of course, luck only brings rewards if you have 
prepared the ground.  The CCS in Singapore were 
very lucky in one of their early cases, in that a 
company rigging bids had made a silly mistake and 
effectively handed the evidence to them on a plate. 
But of course the CCS had very carefully prepared 
its procedures and staff, and they had done of a lot 
of really creative awareness-raising among business 
and the public, so they were well-prepared to make 
the most of their lucky break.

ASEAN countries vary hugely in how effectively 
they enforce competition law.  There are some 
well-established regimes such as in Indonesia 
(which has shown a lot of interest in pursuing 
bid-rigging cases), and some newer regimes that 
are already enforcing vigorously, such as Malaysia, 
while others are less effective.  Obviously, the 
2015 deadline brings some formal convergence 
but success in catching and deterring cartels 
depends on so much more than just having a law, 
that I would expect to see a wide variation in 
outcomes in future too.  But I do not see that as 
necessarily being correlated with differing cultural 

values.

BÖRRIES AHRENS: What structures or mecha-
nisms are in place for ASEAN enforcers to cooperate 
with their counterparts elsewhere? And how are 
confidentiality concerns addressed? 

JOHN DAVIES: There is increasing interest and 
practice in international cooperation, reflecting the 
astonishing spread of competition law around the 
world in recent years, and also the globalization of 
the world economy.  Improving the ability of compe-
tition agencies to cooperate in enforcing the law in 
international cases is the main goal of my team’s 
work at OECD: from reform of laws to practical 
assistance to competition authorities.  This is 
particularly important because OECD’s economic 
projects of exports, of value chains and of FDI show 
that globalization still has a long way to go.  Despite 
what is often said, we do not live in a world of 
globalized business – not yet, but we will.  And 
business in Asia is becoming international and even 
global faster than anywhere else.

Last year, the OECD Council issued a formal 
Recommendation to its members to examine their 
laws and procedures to make international coope-
ration easier.  This included procedures for 
exchanging information with waivers from affected 
businesses.  It also invited them to consider – and 
this is not mandatory – ‘gateway’ legislation to 
enable exchange of confidential information without 
a waiver, to well-trusted partners and with information 
safeguards in place.  I will not go through the details, 
but I do agree that confidentiality of information is 
absolutely crucial.  I don’t see a ‘one size fits all’ 
multilateral approach any time soon; rather a 
multinational framework would enable pairs (or 
larger groups) of countries that have strong mutual 
trust to cooperate particularly closely, through a 
bilateral (or slightly wider) agreement.  We see this 
today in the new agreement between Switzerland 
and the EU, for instance, or the deep cooperation 
between New Zealand and Australia.  These are 
bilateral arrangements, but OECD can provide a 
framework.  It is noticeable that non-member 
countries have already acceded to the new Recom-
mendation, most prominently Brazil.  I think that is 
very encouraging.  ICN is very active in this area 
as well, and UNCTAD too – it is certainly not just 
the OECD members that are interested in deepening 
their links.

So what should ASEAN countries do?  Well, in all 
of the discussions of international cooperation that 
we have had in OECD (and we have had many) all 
of the speakers from countries that do cooperate 
on cases a lot have stressed the importance of 
informal links and contacts.  Knowledge of one 
another’s work (and personal contacts) builds trust 
and that is essential.  So I would particularly 
encourage those agencies to hook up with inter-
national networks: ICN, UNCTAD and OECD.  At 
OECD, we have our annual Global Forum in which 
almost all ASEAN countries participate. Our OECD/

Korea Policy Centre’s Competition Program provides 
a forum for discussion in the form of workshops 
with both agency officials as well as judges and 
the judicial system of Asia Pacific countries more 
generally, including ASEAN.

We also have the Competition Committee itself, and 
I think it is not so well known that the Committee 
accepts countries that are not members of the 
OECD as participants – there are 16 such participating 
non-member countries just now.  Indonesia is a 
participant, but I believe that is the only ASEAN 
member just now.  I think that discussions in the 
Competition Committee – between the world’s most 
experienced competition enforcers – provide a real 
connection to the cutting edge of developments in 
the competition world.  Of course, it is up to the 
Committee members to decide, but I think the more 
experienced ASEAN countries are likely to be welcomed 
if they were interested in becoming participants, and 
I would encourage them to consider it.

BÖRRIES AHRENS: There has been increasing 
attention to the need for greater due process 
rights in Europe over the last decade. What are 
the lessons learned that can be shared with 
countries that are beginning to adopt laws and/
or bring cartel enforcement actions?

JOHN DAVIES: I am not a lawyer and a detailed 
answer to that question probably requires more 
legal expertise than I possess! However, I think 
discussions about due process in the OECD’s 
Competition Committee have demonstrated that 
due process is not just about laws, institutional 
structures and rules, it is also about how the agency 
behaves. Some of the more established OECD 
countries have less in the way of formal legal 
guarantees of institutional independence than do 
newer jurisdictions, for example, but their institutions 
have built a reputation for independence over the 
years and in practice their independence and probity 
is unquestioned. So I think my answer would be to 
look beyond the formal rules and regulations and 
make sure that the agency embeds transparency, 
accountability, independence and probity in its 
culture. A bad reputation can be acquired with just 
a few questionable decisions or practices, but will 
take years to shake off. 
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LEE JWEE NGUAN

Interviewed by DOMINIQUE 
LOMBARDI

> Concurrences Review, March 31, 2015

Dominique Lombardi (University Sorbonne-
Assas, Singapore) has interviewed Lee Jwee 
Nguan (Competition Commission of Singapore). 
They both participated in the panel: “Cartels 
and Leniency Applications in the ASEAN 
Countries”. 

DOMINIQUE LOMBARDI: The substantive prohi-
bitions in the Singapore Competition Act have 
been in force for 10 years now (8 years or so for 
the merger regime): what are the key challenges 
the CCS has faced in enforcing the Act in the early 
days up to today?

LEE JWEE NGUAN: When the competition law 
regime was at its infancy, there was a lack of 
awareness of antitrust laws amongst many 
businesses. This was underscored by how some 
businesses openly announced anticompetitive 
agreements to the public, leading to subsequent 
CCS investigations. Many business associations, 
unfamiliar with these new legal obligations, 
continued to maintain price recommendations for 
their industry. Hence, it was essential that CCS 
not only build up a credible body of law through 
its enforcement efforts, but that each enforcement 
decision was carefully reasoned and went out to 
the market as an educational message. At the 
same time, CCS took efforts to reach out to the 
businesses and business associations to spread 
the message of competition law and policy.

The growth and maturity of CCS comes along with 
increased caseload, not just in numbers but also 
in complexity. As with many public sector agencies 
in Singapore, CCS is a lean organization. As such, 
it is increasing important that we prioritise the 
cases and projects we embark on, and that we 
streamline our processes so that we can achieve 
our enforcement and advocacy goals more 
efficiently. In that regard, CCS is exploring intro-
ducing a fast track or settlements framework for 
our investigations.

Another challenge for our competition law regime 
has been the relatively small size of the competition 
bar. Due to the small pool of experienced compe-
tition lawyers practicing in Singapore, the same 
law firm may be approached to represent different 
parties in a single case. This is not desirable. 
However, we are heartened to find more local and 
Qualifying Foreign Law Practice law firms entering 
the market. CCS is also planning to reach out to 
the small and medium sized law firms in Singapore, 
as there may be a ready market of SME businesses 
needing competition law advice. 

DOMINIQUE LOMBARDI: The CCS is a «mature» 
regulator: what would be the main/key recom-
mendations CCS would give to new agencies in 
ASEAN? What have been the keys to successful 
enforcement by the CCS so far?

LEE JWEE NGUAN: As my Chief Executive said 
in a recent interview with GCR, rather than saying 
that we have been a success, it may be more 
appropriate to say that CCS has made steady 
progress in the past decade.

CCS has been blessed in the past decade with 
good fortune from within and externally. In our 
early days, we have had advice and assistance 
rendered to us by leading and mature competition 
agencies. We have also been very fortunate to 
have been led by very capable Commission 
members, who bring with them expertise from 
their various professions. These have enabled us 
to progress steadily through the years.

However, every jurisdiction’s economic context is 
unique. Competition law is not a black letter law, 
and it is important that the law be interpreted 
according to the economic context of the juris-
diction. As such, whilst every country should study 
international best practices, these should be 
adapted to their own circumstances. 

DOMINIQUE LOMBARDI: Do you foresee an 
ASEAN-wide competition policy in the near future? 
If not, do you see increased collaboration between 
the various competition regulators across ASEAN?

LEE JWEE NGUAN: Currently, seven out of the ten 
ASEAN member states have put in place competition 
laws: Indonesia, Thailand, Vietnam, Singapore, 
Malaysia, Myanmar and Brunei. The other three 
countries are at various stages of drafting or passing 
their legislation, and hopefully we will meet the ASEAN  

Economic Community 2015 vision. However, it must 
be borne in mind that the ten ASEAN member states 
possess rather diverse political, cultural, economic 
and legal frameworks. Even for the seven countries 
with competition law legislation in place, there is quite 
a bit of variation in the substantive and procedural 
frameworks. It will, therefore, be challenging to 
harmonize competition law in ASEAN in the near future

However, as there are strong and increasing 
business links between the various ASEAN member 
states, there will be many competition issues and 
cases that span across them. In that regard, it will 
be important for increased collaboration between 
the competition regulators in ASEAN. There already 
exist various platforms to allow for such collabo-
ration. Representatives from the competition 
authorities and agencies in ASEAN work together 
on competition policy and law issues under the 
auspices of the ASEAN Experts Group on Compe-
tition. There is also an informal network of the 
various heads of enforcement units of the compe-
tition enforcement agencies in ASEAN, which 
allows for dialogue, cooperation and exchange of 
information amongst the agencies. 

“ COMPETITION LAW IS NOT A 
BLACK LETTER LAW, AND IT IS 
IMPORTANT THAT THE LAW BE 
INTERPRETED ACCORDING TO 
THE ECONOMIC CONTEXT OF THE 
JURISDICTION.”
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ALLAN FELS

Interviewed by IAN MCEWIN

> Concurrences Review, April 14, 2015

Ian McEwin (Professor, University of Malaya) 
interviewed Allan Fels (Professor, University 
of Melbourne - Law School). They participated 
in the panel: “The Role of ASEAN Guidelines 
on Competition Policy and the Economic 
Integration of the ASEAN Countries”. 

IAN MCEWIN: I understand you have have recently 
worked with the authorities in Myanmar, Cambodia 
and Laos to help devise a competition law.  What 
is happening there?  In what capacity did you 
assist and what issues do you think were the 
most important given their local circumstances?   
What have you learned from the process?

ALLAN FELS: Each of those countries is in the 
process of drafting a law. They are committed to 
complete them by the end of this year but perhaps 
with a spillover in one case into 2016.

I attended on behalf of Australia Competition and 
Consumer Commission (ACCC) which in turn 
receives funding from the Australian government 
as part of participation in the Australia New Zealand 
ASEAN free trade agreement and as part of its 
general commitment to helping make the ASEAN 
economic community a reality.

They all have slightly different approaches to the 
drafting of the law. One approach is to copy almost 
word for word the laws of Europe or model laws 
proposed by UNCTAD. Another approach is to study 
overseas laws and then do their own drafting of 
the laws as they understand them and as they 
think will be understood in their own country, but 
even then with a European model.

In general, adopting European laws makes some 
sense as the weak court systems in those countries 
makes the adoption of the US prosecutorial model 
unlikely to work.

A number of immediate issues have arisen. First, 
there has been the issue of making the regulatory 
agency independent. Most of those countries are 
heading towards having regulatory agencies that 
are specialised in competition but with the chair 
of the agency being the relevant Minister, not an 
independent appointee. Although I would not 

support that, I do note that in some of those 
countries there is not a tradition of having 
independent agencies.

Another issue concerns how to deal with the 
malfunctioning and ineffectiveness of the court 
system. One approach has been to simply place 
the power in the hands of the regulator. Indeed in 
some instances where the draft provides for a 
court role there has been a belief by many local 
people that this will make ineffective and possibly 
corrupt the whole law. After drafting they will turn 
to the issues of capacity building.

A striking feature of these three countries is that 
there has not been a strong constituency supporting 
the introduction of the competition law. In many 
other countries the pressure for the competition 
law has arisen from domestic sources such as the 
consumer movement, some other political consti-
tuencies and forces, some of the economic agencies, 
the media and so on. These forces have not really 
been present in those countries. Rather the law has 
been adopted as part of a commitment to a free 
trade area. As well as this being a political weakness, 
it also means that there is not a really high level of 
understanding of what the laws are about, what 
they might do, what problems they might tackle.

IAN MCEWIN: ASEAN countries are integrating 
with most tariff barriers close to zero. What do 
you think this will mean for competition law and 
policy in the region?

ALLAN FELS: The free trade agreement gives rise 
to two forces pressing for a competition law that 
works. The first is that as trade barriers are lowered, 
exporters and importers become very concerned 
at the impact on their competitiveness of any lack 
of competition on the part of businesses that 
supply them with goods and services. In other 
words there is a focus on competition in the 
nontraded goods and services sector. The second 
force is that where there are imports there may 
be domestic anticompetitive obstacles to them 
reaching consumers and there then may be 
pressure from the exporters in other countries 
and from the import agencies and businesses in 
the importing country for the removal of any 
domestic “behind the border” obstacles to the 
realization of the benefits of free trade.

IAN MCEWIN: ASEAN is not a customs union, has 
considerable differences in levels of economic 
development and institutional capacity, and lacks 
a supra-national competition regulator.  What do 
you believe, given these circumstances, is the 
best way for ASEAN to resolve cross-border 
competition concerns?

ALLAN FELS: Regarding the third question there 
is quite a long way to go on this topic. It is notable 
that there are very big differences in the economic 
circumstances of the different member countries 
and especially in regard to the fact that some 
countries are very poor and with little administrative 
capacity. Other countries are more in the nature 
of middle-income countries. In regard to the poorer 
countries, they are still in the capacity building 
stage, indeed at a very early stage and it is hard 
to see how they will grapple with cross border 
issues for some time to come. In the case of the 
better off countries there are more possibilities 
for cooperation and even for the establishment of 
some kind of ASEAN coordination body. 

“ IN GENERAL, ADOPTING 
EUROPEAN LAWS MAKES SOME 
SENSE AS THE WEAK COURT 
SYSTEMS IN THOSE COUNTRIES 
MAKES THE ADOPTION OF THE 
US PROSECUTORIAL MODEL 
UNLIKELY TO WORK.”
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HERBERT FUNG

Interviewed byJITH JAYARATNE

> Concurrences Review, April 16, 2015

Herbert Fung (Director Business and Economics, 
Competition Commission of Singapore) was 
interviewed by Jith Jayaratne (Vice-President, 
Compass Lexecon, San Francisco). They parti-
cipated in the panel “Cross Border Merger 
Controls and Notifications in the ASEAN Context”. 

JITH JAYARATNE: What is the role of economics 
and economists at the Competition Commission 
of Singapore (CCS) in implementing competition law/
policy and how has that role changed over time?

HERBERT FUNG: Economics provides a foundation 
to the implementation of competition policy and 
law. As CCS economists, we contribute our expertise 
in three main functional levels. At the “upstream” 
level, we advise on policy formulation and legislation 
to ensure that they are based on sound economic 
reasoning, and effective in achieving their intended 
outcomes. At the “downstream” level, we provide 
robust economic assessments to competition law 
cases to assist CCS in making correct decisions. 
At a broader level, we conduct market studies and 
advise other government agencies on competition 
matters, so as to identify and address competition 
issues that often go beyond the enforcement of 
competition law.

Since CCS is a small agency, our economists play 
key roles in many aspects of operations. We do not 
merely provide economic advice to case teams.

Many of us are case team leaders or supervisors, 
participating in inspections, interviews, design of 
questionnaires, interpretation of evidence, drafting 
of decisions, etc...

Our close involvement in cases enables us to instill 
the use of economics into every stage of an inves-
tigation. 

The fundamental role of CCS economists has 
remained largely unchanged over the years, but 
we have adjusted our internal organisation of 
economists to match the needs of CCS at different 
stages of development. In the early days, our 
economists were grouped under the Policy and 
Economic Analysis (PEA) division, when the focus 
was on the formulation of competition policy and 

drafting of guidelines. Later, the PEA division was 
reorganized into the Business and Economics (BE) 
division to put more emphasis on enforcement and 
the advocacy of business compliance. The reference 
to “Business” in the Division’s title also reflects 
that close linkages between economics and business 
in our work. We want to apply real-world economics 
in a business setting and not simply theoretical 
frameworks. Last year, the new Policy and Markets 
(PM) division was formed to specialize in government 
advisories and market studies.

JITH JAYARATNE: The CCS requires merging firms 
to self-report mergers when their combined market 
shares exceed certain thresholds. Other than 
market shares, what economic tools and analyses 
are used by the CCS when evaluating mergers? 
Also, what economic tools are used when the CCS 
evaluates alleged cartels and other potential 
competition issues?

HERBERT FUNG: Merger notification is voluntary 
in Singapore. Merging firms are encouraged to 
self-assess whether their transaction is likely to 
give rise to competition concerns. In this regard, 
CCS has provided market share thresholds to assist 
merging firms in their self-assessment. However, 
these thresholds are merely indicative.

Merging firms are not legally required to file a 
notification even if their market shares exceed the 
thresholds.

Similarly, competition concerns may still arise when 
the thresholds are not crossed, and the merging 
firms still have the right to file a notification to CCS.

Apart from market shares, CCS also considers the 
economic evidence on barriers to entry, counter-
vailing buyer powers, coordinated and uncoordinated 
effects, as well as efficiencies arising from the 
merger. We use a combination of qualitative and 
quantitative techniques in our economic assessment, 
such as critical loss analysis in defining markets 
and merger simulation models in assessing effects. 
We also keep abreast of new techniques such as 
the upward pricing pressure analysis. However, 
our decisions rest ultimately upon the facts and 
circumstances of each case. None of these models 
are binding on us.

In addition to economic analysis, we have also set 
up the Commitments and Remedies Unit (CRU) to 
assist case teams in evaluating commitments 
offered by merging parties, including the conduct 
of industry consultations and market testings.

The aim of the CRU is to facilitate timely and 
practical resolution of competition issues, so as to 
achieve beneficial outcomes for both businesses 
and consumers. It is an example of applying real-
world economics in a business setting.

In cartel investigations, global precedents have 
established that where the business conduct is 
more obviously anti-competitive with little counter-
vailing efficiency benefits, and the law is designed 
in such a way that the proof of economic effects 
is not required. Accordingly, economics is not as 
extensively used in cartel cases as in merger cases.

JITH JAYARATNE: To what extent does the CCS 
coordinate its economic analyses and reviews of 
mergers and other forms of conduct with econo-
mists at other ASEAN agencies and at competition 
authorities outside the region?

HERBERT FUNG: Within the ASEAN region, not all 
member states have implemented competition law, 
and amongst those that have, not all have a merger 
regime. Therefore, at the operational level, coordi-
nation of economic reviews on individual merger 
cases is limited at present.

As part of the overall ASEAN 2015 initiative of 
economic cooperation and integration, the member 
states have been working towards the development 
and harmonization of competition law in the region.

For example, the Handbook on Competition Policy 
and Law in ASEAN for Business 2013 has laid down 
some general principles with regard to the prohibition 
of anticompetitive mergers under competition law.

Outside the region, while there is no formal 
mechanism in place for CCS to coordinate its 
economic reviews of mergers with other authorities, 
CCS does consult with other authorities on a case 
by case basis when there is a global notification. 
For these cross-border transactions, we note that 
some larger jurisdictions are often in a position to 
impose certain remedies, such as divestiture, that 
would inevitably take global effect, including an 
effect on markets in Singapore. In such circumstances, 
CCS must take all relevant factors into consideration 
in our assessment of the mergers. 

“ MERGING FIRMS ARE NOT 
LEGALLY REQUIRED TO FILE  
A NOTIFICATION EVEN IF THEIR 
MARKET SHARES EXCEED  
THE THRESHOLDS.”


