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H

istory tells us that the concentration of economic
power, what US Supreme Court Justice Louis
Brandeis described as the curse of bigness, can
be as dangerous as the concentration of political power,
leading to social unrest and, if the state does not react
appropriately and in a timely manner, to the weakening
of liberal democracies or, at worst, the outbreak of
wars. History also tells us that at the beginning of
each industrial revolution, economic power tends to
concentrate among the first few firms that master the
new technologies. Indeed today, at the dawn of the fourth
Industrial Revolution, few big digital conglomerates
have accumulated not just important economic but also
informational and quasi-regulatory powers. Europe
should be particularly worried because most of those
conglomerates are based in the US or in China.
As competition policy is one of the most powerful tools for
controlling the concentration of private power, it comes
as no surprise that there is now a fierce debate among
academics on the role of antitrust in digital economy.
Some, the neo-Brandeisians, claim that antitrust should
go back to its roots and be as forcefully applied against
big tech giants as it was against the barons of the second
Industrial Revolution. Others, the neo-Schumpeterians,
claim that the digital economy is very competitive, with
rival products just “one click away” and new invention
one garage away, hence markets should be left alone.
Many antitrust agencies across the globe have done or
commissioned reports on the adaptation of competition
policy to the digital era and a consensus is emerging that
more intervention is needed.

This debate is key for competition policy as it questions its
fundamentals, in particular its objectives and underlying
economic theories. It also goes beyond as ex post antitrust
intervention is often the prelude to more comprehensive
ex ante economic regulation. To advance the debate, we
should first identify the main characteristics of the digital
economy and then reflect on how those characteristics
should shape the enforcement of competition law.
The characteristics of the digital economy are many and
different across business models and digital platforms,
but I see at least three characteristics that are key and
common to most digital platforms.
–
The first characteristic is the market concentration
due to the massive direct and indirect network effects
as well as the different data feedback loops. The
implications of market concentration on market
power should be assessed case-by-case because
network and feedback effects may be balanced by
multi-homing but, often, the first effects are stronger
than the latter. Concentration is horizontal within
markets but is also “conglomeral” across markets.
Indeed, “conglomeralism” is not a bug but a feature
of the digital economy. This can be explained by a
combination of supply-side and demand-side effects
which reinforce each other. On the supply side, product
development is often based on sharable modules, like
Lego blocks, that can be used and reused to develop
very different products or services. For instance, the
same dataset may be reused to develop a search engine,
a digital map or an autonomous car. This modular
design product development generates economies of
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scope and reduces the costs of expansion across
markets. On the demand side, customers often
value the synergies within product ecosystems.
For instance, many Apple customers value the
smooth and secure interoperability between
their iMac, iPad or Apple Watch. Those
ecosystem synergies increase the benefits of
expansion in different markets. Economies of
scope and ecosystem synergies are not new but
are very much amplified in the digital economy.
– The second characteristic of the digital economy
is the important and rapid pace of innovation.
Most of the digital firms do not compete on
the price (and surely not on the monetary price
that is often absent) nor even on the quality of
existing products and services. They compete on
the innovation for the next product or service
and, then, on its rapid take-up and scale up to
reap the full benefit of the network and feedback
effects and win the whole market. This is why
the R&D spending ratio of the digital firms are
higher than the average in the economy.
– The third main characteristic is the high level
of uncertainty of technology and market
evolution. We know that it is difficult to make
predictions, especially about the future. This
is even more difficult in the digital economy.
This is why Andy Grove, the iconic founder of
Intel, famously wrote that only the paranoids
survive or why Clayton Christensen warns
firms about the risk of disruptive innovation.
Indeed, digital innovation is not only sustaining
within the value network of the established
firms, innovation is often disruptive and takes
place outside the established value network by
introducing a different package of attributes
from the one mainstream customer historically
value.

The three main characteristics of
the digital economy – concentration,
innovation and unpredictability –
should shape the enforcement of
competition policy in the 21st century.
The
relationship
between
those
three
characteristics are complex. On one side, the
neo Schumpeterians claim that concentration
is needed for innovation as it increases the
appropriability of its benefits and, in any case,
that innovation threat limits the market power
effects of concentration. On the other side,
the neo Brandeisians claim that concentration
may slow down innovation as contestability is
needed to stimulate it and that the concentration
of innovation is, in any case, detrimental for
the economy and the society. This debate, in
particular the respective effects of appropriability
and contestability, is very difficult to arbitrate,
in particular when markets are unpredictable.

6
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However, the three main characteristics of the
digital markets give some directions for the
antitrust objectives, theories of harm, process
and remedies in the 21st century.
As digital firms mainly compete in innovation,
antitrust agencies should mainly aim at
maintaining an “innovation level playing field”
and ensure that a new innovator in a garage
has the same chances as the big tech firms to
develop and then diffuse her innovation. In other
words, markets should remain contestable and
contested. In addition, as the results of the digital
innovation are often uncertain but also disruptive
and unpredictable, agencies should look not only
at the innovation outputs (the future products
and services) but also at the innovation inputs—
what David Teece calls the innovation capabilities.
Those capabilities vary across industries and
their innovation paths. In digital, they include
data, computing power, computing skills or risky
and patient capital. Thus, agencies should focus
on the firms controlling the digital innovation
capabilities and ensure that the key capabilities
remain available to all. More controversially,
antitrust agencies may also want to ensure a
certain degree of diversity in the innovation field
as evolutionary economics shows us that diversity
may stimulate the level and the resilience of
innovation.
The antitrust enforcers should then focus their
attention on corporate behaviours that try to
unlevel the innovation field. This is the case
when big firms foreclose or limit access to key
innovation capabilities. This was possibly the
strategy of Twitter when it limited access to its
data to PeopleBrowsr. Or when big firms combine
their large users’ base and important economies
of scope to envelop their efficient but smaller and
niche competitors. This may have been the strategy
of Alphabet using Google Search to envelop the
competitors of Google Shopping. Or when big
firms try to identify their potential competitors
when they are small and then, with mergers or
acquisitions, kill them while swallowing their
innovation. This may have been the strategy of
Facebook when it bought WhatsApp.
To be meaningful, those antitrust interventions
should be sufficiently quick given the rapid pace
of innovation and the possible irreversibility of
market tipping. There may be a trade-off between
the velocity and the quality of the process.
To reduce this tension, authorities should increase
their expertise and reduce their asymmetry of
information vis-à-vis the digital firms. This
is why the recent expert reports, the hiring of
data scientists and AI experts and the increase
transparency imposed by several new regulations,
such as the recently adopted Platform-to-Business
EU Regulation 2019/1150, are all welcome.

This is also why a possible resurgence of the
interim measures in the wake of the Broadcom
case should be praised. In fact, the relevant EU
rule on interim measures integrates the decision
theory framework. Article 8 of Regulation
1/2003 provides that antitrust enforcer should
impose interim measures when (i) there is a risk
of serious and irreparable harm, i.e., the costs of
type II errors (under-enforcement) are high, and
(ii) when there is a prima facie case of finding an
infringement, i.e., the risks of type I errors (overenforcement) are low. As several recent policy
reports have shown, the costs of type II errors
may be higher in the digital economy because
of the possible irreversibility of market tipping
while the risks of type I errors may be lower in
the digital economy because of the high market
concentration. So applying the legal rule, which is
consistent with the insight of the economic theory
under uncertainty, may lead to the imposition of
more interim measures in the digital sector.
However, the most difficult issue for the antitrust
enforcer is the choice of the appropriate remedies
as the Google Shopping case illustrated. The
choice of remedies has never been easy but
given the rapid and unpredictable evolution
of technology and markets as well as high
information asymmetry between enforcers and
firms, remedies design is particularly complex
in the digital economy. This is probably where
antitrust enforcers, with the support of the
Courts, should be the most innovative. They
could innovate in two directions. First, agencies
may involve even more the parties, investigated
firms and complaints alike, into the design of
the remedies. In the same vein, Jean Tirole calls
for a more “participatory antitrust”. Second,
the agencies may experiment different types of
remedies and learn by doing. There is an obvious
tension between regulatory experimentation,
which is necessary when uncertainty is high, and
legal predictability, which is indispensable when
a legal instrument is based on open norms and
allows extensive remedies. Experimentation leads
to long term benefits when the best solution
is found but entails transitory costs until the
solution is found. To reduce those transitory costs,
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As most digital firms compete on
innovation, antitrust agencies should
maintain an innovation level playing
field.

experimentation may be limited to remedies which
are behavioural (as they in general less costly
for firms than structural remedies) and which
have been co-designed with the parties involved.
In any case, in the digital sector, behavioural
access remedies are often preferable to structural
separation remedies because the former keep the
benefits of the economies of scope on the supplyside and ecosystem synergies on the demand-side.
In brief, contemporary antitrust should aim
at ensuring innovation level playing field and
possibly diversity. Agencies should focus on
corporate behaviours that try to unlevel the
innovation field by foreclosing access to key
innovation capabilities, enveloping efficient but
smaller and niche competitors or killing young
potential competitors while swallowing their
innovation. Agencies should do that quickly,
when justified by imposing interim measures.
Moreover, they should be more participatory and
experimental in their remedies design.

As digital innovation is often
unpredictable, the best objective
for the antitrust agencies is to protect
the competitive process.
That leads us to a more fundamental question;
what should be the normative framework for
antitrust intervention in an economy that is more
concentrated, innovative and unpredictable?
The ordo-liberalism developed in the thirties
by the Freiburg School as a reaction against the
concentration of economic and political power in
the Nazi Germany, may be a good place to start.
Ordo-liberalism is not monolithic and has evolved
over time but one of its main insights is the need
to promote the competitive process and to protect
the rivalry between firms. When competition in
innovation is based on rivalry and future is very
difficult to predict, it is probably better to pursue
the competitive process as an objective in itself
instead of focusing on the efficiency outcome.
Uncertainty inevitably implies that competition
authorities will make mistakes. Those should
be minimized but, as puts by Jean Tirole, we
should err on the side of competition. So yes,
I suggest that the goal of competition policy in
the digital era should have an ordo-liberal flavour
and protect, as such, the competitive process and
firms rivalry. n
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Foreword

“Politics, digital
innovation,
intellectual property
and the future
of competition law”
Josef Drexl
josef.drexl@ip.mpg.de

Director
Max Planck Institute for Innovation and Competition, Munich
Honorary Professor of Law
University of Munich

W

e live in highly political times. While
multilateralism,
economic
globalization
and convergence of economic policies
characterized the era at the turn to the new millennium,
today’s world seems to drift apart. Resurgent ideologies
and populism, economic nationalism and new trade
wars have become part of the political agenda of many
governments. Even in the field of competition law,
voices get stronger that claim exceptions from standard
application to favour national champions.
The rise of economic nationalism coincides with the
digital transformation, which is not only fundamentally
changing the way firms are doing business, but also
how individuals work, consume, interact and behave
as citizens. Currently, digital transformation makes
jurisdictions around the globe rethink the rules that define
the relationship between firms, citizens and the state.
Competition law is just one field of the law that is now
under scrutiny. In several jurisdictions, such as the EU,
the UK, Germany and Australia, expert groups most
recently delivered reports with new ideas on adapting
competition policy and law to address the challenges
in the digital sector. These reports discuss whether
competition law enforcement has so far allowed too many
false negatives, whether the traditional role of market
definition and market dominance should be reconsidered
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and whether new theories of harm are needed to address
more appropriately restraints of competition in the
digital sector.

In the digital era, competition law
cannot ignore the fundamental changes
of how firms do business.
A strengthening of competition law enforcement would
especially target the digital platform giants originating
from the US. These firms do not sell simple brick-andmortar products. In various ways, they put personal
data of customers at the centre of their business models.
They drag consumers into digital ecosystems where big
data analytics is used to make predictions on individual
preferences and where automated decision-making by
connected devices replaces autonomous decisions of
consumers. It is clear that competition law cannot ignore
such fundamental changes of how firms do business.
In addition, the much wider range of diverse interests
that the new business models affect explains the urgent
need to think about the goals of competition law and its
relationship with other fields of the law, including data
protection law, media law and consumer protection laws
in particular. The character of the reforms jurisdictions
are now envisaging with relation to the data economy is
therefore of a highly political and even constitutional
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What does this mean for competition law
more specifically? A debate has started about
controlling and regulating the power of digital
giants. Although protecting democracy against
the economic power of big firms was a major
motivation to adopt a competition law in
many jurisdictions, this law should not lose its
credibility as the centrepiece of legislation that
protects competition across different sectors of
the economy according to uniform standards. In
this regard, competition law should continue to
focus on guaranteeing the fundamental benefits
that competition can provide to society.
This is where the goal of innovation comes into
the picture. Competition appears as the most
important driver of digital innovation. Even in
traditional fields of manufacturing, firms are
nowadays investing heavily in the digitization of
their products to remain in the market; digital
giants constantly develop their business models
out of the fear that future disruptive digital
applications could exclude them from the market.
But firms can also act strategically to create market
entry barriers for potential innovators or decrease
incentives for innovation of competitors. To
protect innovation competition should therefore
be recognized a major task of competition policy
in the field.
Yet integrating innovation as a goal into
competition law has never been easy. This is
also mirrored by the mentioned reports on
reforming competition law for the digital sector.
They generally acknowledge the importance of
innovation as a goal and more specifically focus
on the need to protect innovation competition
against killer acquisitions of start-ups. But a
common understanding of how innovation
should be integrated in the competition law
analysis in the digital sector is still missing.
One focal point of the innovation dimension of
competition law is its application to intellectual
property (IP). In this regard, it is noteworthy that
the recent reports are largely silent on IP. Only the
British Furman Report notes that competition
policy should be concerned about patent thickets
and extending patent rights to the digital sector
where they are currently not available. This critical
view on patents is astonishing, on the one hand.
With variations across different jurisdictions,
competition law has generally accepted patent
law as a major incentive system for innovation.

Foreword

nature. They are about future society, about
how we want to communicate and act as both
economic agents and citizens. It is clear that
jurisdictions will not make a uniform choice.
Especially China, the US and the EU will pave
very different roads, and other jurisdictions of the
world will probably choose one of these roads as
the model for their legislation.

On the other hand, the Furman Report confirms
that patents can also create barriers to entry for
new firms.

The US DOJ sent out a clear
signal in favour of strengthening
IP rights against antitrust
law by starting to implement
the “New Madison” approach.
Taking into account the central role of
digitization for future innovation, the question
has to be asked in which direction competition
law should move at the interface to intellectual
property law. In this regard, it has to be noted
that the US DOJ sent out a clear signal in
favour of strengthening IP rights against the
application of antitrust law when it formally
withdrew its consent to the 2013 Joint DOJ-PTO
Policy Statement on Remedies for StandardsEssential Patents in December 2018. Makan
Delrahim, assistant attorney general for antitrust
at the US DOJ, thereby moved to implement his
strongly advocated “New Madison” approach.
Going back to the times of the drafting of the
US Constitution, Delrahim identifies James
Madison, the drafter of the Constitution, as the
true father of the US patent law who convinced
Thomas Jefferson about the particular benefits
of patents for society. According to Delrahim,
Jefferson changed his mind on patents and finally
supported the so-called patent and copyright
clause in the Constitution, while initially he
wanted to preserve competition against all
monopolies. Based on the Constitutional history,
Delrahim argues against the use of US antitrust
law to enforce FRAND commitments made by
holders of standard-essential patents (SEPs).
Indeed SEPs play a major role in the innovation
system. To the extent that they relate to mobile
telecommunications technology, these patents
protect the major infrastructure technology
on which digital transformation and especially
the Internet of Things have to rely. But this
does not automatically mean that the “New
Madison” approach is a useful guiding post
for the future application of competition law
in the digital sector. One day, Delrahim may
be successful in convincing the Supreme Court
judges, who increasingly like to interpret the
Constitution in the “original” way the fathers
of the Constitution understood its wording. Yet
the historical debate on which Delrahim relies
took place in a completely different technological
and economic context. Therefore, it should
not influence competition policy and law in the
US nor in other parts of the world. Still, in the
United States, Delrahim’s approach will remain
of limited practical effect. There, the exclusivity
of SEPs is controlled by courts based on other
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legal regimes and doctrines, namely, the limited
availability of patent law injunctions as an
equitable remedy as well as contract law. In other
jurisdictions, and especially on the EU level, such
alternatives are not available to the same extent,
making competition law the primary legal regime
to address the adverse effects of the strategic use
of SEPs on innovation.

Against the backdrop of the digital
transformation there are several
reasons why IP rights should now
be looked at more critically.
Even more, in the context of digital transformation,
competition concerns regarding IP should not be
limited to the issue of controlling the use of SEPs.
In fact, there are several reasons why IP rights
should now be looked at more critically against
the backdrop of the digital transformation. There
are several general reasons for this:
– The first reason has already been mentioned.
The current digital transformation primarily
seems to be driven by competition and not
intellectual property. This already is an
indication that innovation competition in the
digital sector is not necessarily in need of a
strengthening or extension of IP rights.
– Secondly, data as the most important assets
that firms hold are not protected by clearly
defined IP rights and are not in need of such
protection. Firms use data in various ways,
for instance, as customer data to succeed
in competition among different digital
ecosystems or as valuable training data for
artificial intelligence applications. So far, the
recent and intensive debate on the future
intellectual property regime that is necessary
to drive the digital economy in the EU has not
come up with any convincing arguments for the
introduction of new economic ownership rights
in data. Indeed, firms can protect their business
models based on de facto data control and
technological protection measures. Supported
by potentially available trade secrets protection,
this is sufficient for firms to license their data
for use in secondary markets. Beyond this,
impediments for data transactions are much
more likely to be caused by technical problems,
such as the lack of data interoperability, than
the absence of legal protection of data. This is
why the current debate is now focusing much
more on the need for promoting data access.
In this regard, the debate on data access rights
that help overcome data lock-ins of customers
addresses a major competition-related issue.
– 
The third reason is arguable the most
important and maybe still least noted one.
The digital revolution may require a complete
reassessment of the intellectual property
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regime as it has developed so far. Digitization
is not only a game changer for markets as
they have traditionally worked; digitization
is also changing the innovation processes in
practically all fields of technology. In particular,
machine learning algorithms, representing
a field of rapid digital innovation within AI
technologies that does not seem to have to rely
a lot on intellectual property either, are about
to become major innovation tools, thereby
increasingly substituting humans as inventors.
For the future, facilitated access to data and
broad availability of artificial intelligence
research tools may well raise the question
whether and to which extent intellectual
property regimes, including patent law, can
still be justified, or to which extent they are in
need of an adjustment. The problem, however,
is that it is particularly difficult to reform
established intellectual property systems.
State institutions administering IP systems
will prefer to do business as usual, instead of
questioning the system as such. Large groups
of rightholders benefit from the existing system
and can rely on economic and political power.
They will happily welcome the “New Madison”
approach, which reflects an almost ideological
belief that IP rights will always promote
innovation. In such circumstances, competition
law enforcement may well have to address new
challenges, especially if “outdated” intellectual
property law creates additional possibilities for
strategic behaviour of rightholders to restrict
access to data or, as the Furman Report warns,
patent law further expands to the digital field.
The risk of dysfunctional IP can be illustrated
by the potential adverse effects of database
rights within the EU. The European Commission
was assessing the working of the Database
Directive 96/9/EC for the modern data economy
in 2018. While the results of the assessment
and, even more so, legal researchers hinted at
the risk that courts on the national and maybe
even the EU level may recognize database rights
regarding data collected by connected devices,
the Commission has announced to refrain from
proposing a reform of the Directive. Without
such reform, and before the CJEU gets a chance
to interpret the Directive in a pro-competitive
way, data holders could therefore strategically
rely on potentially available sui generis database
rights for years to counter competition law claims
for access to data.
In sum, this shows that there is a dual task for
the future: reforming IP law and adjusting
competition law for the digital sector. To use
competition law with the objective to restrict the
exclusivity of unjustified IP rights will only be
the second-best solution. Yet EU law is not badly
placed to fulfil its role in this regard. Following
Magill, which was indeed a judgment on excessive
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copyright protection restricting access to essential
information, and Microsoft, which was a case on
a refusal to grant access to data at best protected
as trade secrets, the EU can rely on competition
case law as a platform to promote free flow of data
in all sectors of the economy. But competition
law has to develop further, since the threshold
for application of Article 102 TFEU especially
to refusals to license intellectual property is
very high. The Huawei judgment marks a very
much needed step to overcome an overly narrow
reading of the “cumulative” theory recognized
by the CJEU in IMS Health. In the future, the
CJEU would be well advised to make clear that,
beyond leveraging cases, the Huawei holding
should also apply to SEP holders that are not
active in the downstream product markets. This
is most important in the era of the Internet of
Things, where it will be the rule rather than the
exception that SEP holders do not compete in the
numerous markets for connected devices in which
their technologies are implemented.

In the digital era, intellectual
property may well be losing its
role as a most important system
for innovation.
The most important insight is, however, of a
general nature. Intellectual property may well
be losing its traditional role as a most important
incentive system for innovation. Innovation will
be much more driven by very short and disruptive
innovation cycles and competition. This does not
mean that exclusive intellectual property rights
will no longer be needed. The challenge consists
more in redefining the positive role intellectual
property can and has to play as part of an
integrated legal system that aims at promoting
innovation as a paradigm of competition. For
fulfilling this task, competition law enforcers will
need to be at the forefront of understanding the
economic impact of new and quickly changing
technologies.
The fathers of the US Constitution were certainly
very wise men. But referring to them today, at the
time of a fundamental digital transformation, to
insulate IP against competition law application is
nothing else than a political agenda that serves
the economic interests of a few. From a global
perspective, the “New Madison” approach is a
poisoned bread offered by the US government
to the world to preach strong IP protection
in the interests of US rightholders. It thereby
makes a nice addendum to modern US economic
nationalism. n
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‘An old chestnut’ –
Appeals in
competition
infringement cases
Peter Freeman*
peter.freeman@catribunal.org.uk

Chairman
Competition Appeal Tribunal, London

T

he subject matter of today’s conference
is “innovation economics for lawyers”
but I hope you will forgive me if I do not
attempt to deliver a speech on that specific subject.
Instead I want to address one aspect which
has rather unexpectedly arisen in the context
of discussions about bringing competition law
into the digital age, and that is the question of
what is the most appropriate appeal process for
competition infringement decisions. But before I
do so, let me first describe the context in which
this question has arisen.

The digital challenge and
the issues that arise
It is certainly the case that many questions are
being asked about whether competition law
is “fit for purpose” in the age of fast-moving
innovation, big data and the massive growth of
IT-based companies. These questions include:
– Is competition law focussing
on the right issues?
– Can the competition regime cope
with problems specific to high-tech
industries?

This article is
available on

Concurrences +

www.concurrences.com

* Any opinions expressed are strictly those of the author. This text is
based on a Keynote Address at the Concurrences Conference on
“Innovation Economics for Lawyers” at King’s College London on
Friday 1 March 2019.
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Interview

Dirk Middelschulte

Introduction
You joined Unilever as VP global general counsel competition in October 2017.
Can you describe to us your career path until now?

I had early stints in Brussels at the Commission and at Freshfields, worked for two
years as an IP and antitrust private practice lawyer and moved to Deutsche Bahn
in their Berlin headquarters in 2006 during the truly exciting days of European
railway liberalisation and the global freight forwarding cartel investigation. After
five years heading DB’s antitrust advice & compliance team I joined Danone in
Paris in a broader corporate compliance director role, although still with a focus
on antitrust, before taking up my current position at Unilever.

Competition law developments:
General
In light of increased concentration levels and profits across many industries,
competition law regulators have been criticised for under-enforcement.
Do you think this is a fair criticism?

I’m afraid I will have to give you the typical lawyers’ answer, “it depends”, but
it couldn’t be more true than here. Yes, economic studies suggest that in some
industries, notably in the U.S., wages have often not caught up with profitability
growth. Overall, I personally believe that a fair and equitable economy may nowadays indeed require more intervention. And while competition law cannot cure all
societal problems and has a limited remit, regulators are probably right that some
areas of the economy warrant closer scrutiny than in the past.
Other sectors, and I would count the consumer goods industry amongst them,
are subject to disruption from all angles and competitive pressure is stronger than
ever before. When looking at FMCG, just think of the competitive threats from
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private label products, super-agile start-ups that benefit
from highly targeted online marketing tools and easy
access to third-party manufacturers – and also the platforms which expand rapidly into areas outside their core
retail or marketplace businesses.
Competition authorities (as well as the general public)
are particularly concerned about the market power
of tech platforms. Do you think these concerns are
justified?

The platforms are bringing a fantastic dynamic into the
economy that we all benefit from as consumers. The position under most antitrust regimes is that market power
in itself does not raise a concern and I think that’s right;
size and profitability are well deserved if they are the
fruit of successful competition on the merits. But in the
event that smaller competitors could be driven out of the
market unfairly or where commercial conditions might
be disproportionate for weaker players, the competition
authorities need to take a closer look. The same is true
for scenarios in which market power might be unfairly
leveraged into adjacent markets. And the Commission’s
conference on competition and digitisation in January
this year has made clear that access to data held by
dominant platforms which may be critical for others to
compete is a crucial area for the Commission and other
authorities to tackle.

“The verticals policy review comes at a
good time... [Hopefully] the harmonisation
of some of the diverging decisions coming
out from the national authorities and courts
will be a priority”
Is competition law the right mechanism to address
those concerns and does it need new tools to deal
with those concerns?

For most concerns, I think the existing competition tools
and theories of harm in the area of the abuse of dominance rules are generally sufficient. In the U.S. for more
than a century and in the EU for over fifty years, competition law has proven to be very flexible and capable of
reinterpretation through case law and evolving guidance,
despite an ever-changing economic landscape. The case
is less clear, however, in relation to new theories of harm,
such as data privacy concerns expressed by the German
Federal Cartel Office in Facebook. Here an appropriate
dividing line will have to be found between competition
law, on the one hand, and new regulation with potentially
novel tools on the other.
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The Commission’s approach towards verticals was
originally at the forefront of policy modernisation
but now looks staid and outdated. The Commission
is reviewing its vertical restrictions policy now.
What changes would you like to see?

The verticals policy review comes at a good time given
the countless important developments since the current
rules entered into force. I hope that the harmonisation
of some of the diverging decisions coming out from the
national authorities and courts will be a priority for the
Commission; the uncertainty regarding online marketplace bans is a good example. I understand that a review
of the approach towards conduct in the e-commerce
space is also high on the Commission’s agenda, which
would be most welcome. It is striking how vertical rules
are currently designed to protect online businesses from
brick-and-mortar. Understandable at the time when
the current guidelines entered into force but in today’s
world the challenge is probably directed the opposite
way. Finally, although seemingly not a priority item for
the Commission, many market participants, including
Unilever, are still hoping that Europe aligns its approach
on RPM with the U.S. and adopts an effects-based analysis. This would give credence to the well-documented
efficiencies linked to RPM.

Competition law
developments: Unilever/
the FMCG sector
Sustainability is at the core of Unilever’s strategy.
Do you believe that competition rules as currently
interpreted and implemented leave sufficient room for
capturing broader sustainability and environmental
benefits?

This is probably my favourite competition law topic!
Interestingly, there are not many precedents out there on
how to apply competition law to sustainability collaborations between competitors. But Commissioner Vestager
has been clear lately that businesses should work together
for social and environmental purposes – and, the necessary safeguards in place, competition law shouldn’t be
an obstacle. Even the mission letter she received from
designated Commission President Ursula von der Leyen
sets the tone very sharply: “Each Commissioner will
ensure the delivery of the United Nations Sustainable
Development Goals within their policy area.”
We will need to see how this new thinking translates into
decisional practice, but I believe we witness a groundbreaking shift of mindset and DG COMP senior officials speak very openly about this. There seems to be a
rapidly increasing awareness that joint commitments or
other collective action by industry peers can be a must
– or “indispensable” in the language of Art. 101(3) – to
achieve meaningful change in key sustainability areas, in
particular where regulation is lacking. With Margrethe
Vestager starting a new term in an even stronger position, now is probably a better time than ever before for
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Consumer goods are increasingly sold via e-commerce
channels in the European Union. This enhances
cross-border trade. However, national competition law
enforcers and the Commission sometimes diverge in
their approach to enforcement in the e-commerce space
(e.g., the Commission and German Federal Cartel Office
have a different reading of the Coty judgement). How do
you see this divergence evolve and how does Unilever
ensure a competition-compliant approach?

Coty clarifies a topic that is at the heart of the selective distribution model. Or rather, “seemed to clarify”
as national enforcers have adopted a different reading
of Coty than the Commission. Everyone expects to see
this issue resolved in the revised vertical block exemption. In the meantime, I would hope to see convergence
through the ECN but fear that divergence will continue
to persist for some time.

“Local interpretation of the laws is the
relevant standard – and there are instances
where we apply even stricter rules, notably
in young jurisdictions.”
In the competition compliance work we are doing at
Unilever the local interpretation of the laws is the relevant standard – and there are instances where we apply
even stricter rules, notably in young jurisdictions outside
Europe. We track very closely the developments at the
EU and national level to ensure that we comply with any
diverging interpretations. Needless to say, harmonisation makes competition law advisory work across Europe
easier and more reliable.
Unilever is a global company. How do you ensure
competition law compliance across the different
business units and countries and what are the
challenges you face in this regard?

Unilever is indeed a uniquely diverse company. But we
have a strong consensus on our ambition to do “the right
thing,” be it in the area of sustainability, where Unilever
is constantly rated as a global leader by NGOs, or in relation to antitrust compliance. I was thrilled to see that Alan
Jope, when taking over as CEO of Unilever in January,
stressed in his first video message to all employees that
compliance is absolutely non-negotiable. And that
our Chief Legal Officer and Company Secretary Ritva
Sotamaa is a long-standing and influential member of
the executive committee is itself a clear signal of a strong
legal compliance culture.
That being said, Unilever has not been immune from
competition law investigations. This is not a surprise for a
company with highly visible consumer brands in a global
environment with active competition laws enforcement
in an increasingly large number of jurisdictions. What I
think we are good at, at Unilever, is leveraging learnings

from investigations and advisory work to reduce exposure and to further foster compliance across the globe.
I am leading a global network of competition law champions that shares and discusses important developments
and best practices on a monthly basis. In addition, within
the network and beyond, we work extensively on a project-by-project basis with legal colleagues across the globe,
covering a broad variety of topics from compliance initiatives to the effective enforcement of cartel damage claims.
We are also experiencing that competition authorities
value Unilever as a partner who is credibly invested in
driving competition awareness and advocacy, in particular in young jurisdictions. I am trying to build on this
ambition as a recently appointed non-governmental
advisor to the European Commission in the ICN.

“I can imagine that the Court of Justice will
have to reinforce the Intel messages should
we continue to see inconsistent decisions
issued by national authorities and courts.”
What trends and changes have you experienced during
your time at Unilever and what have you observed in
respect of the behaviour of market participants and the
treatment of the industry by the antitrust regulators?

A dominating development is obviously the explosion of
e-commerce. It is exciting to see the wealth of competing
and overlapping business models from direct-to-consumer (DTC) to omnichannel. Or take B2B2C, which
means orders and supplies can respond in real time to
consumer demand fluctuations – this is game-changing
for small outlets, particularly in emerging markets:
A consumer can check online if, for example, a particular detergent is in stock; if not, the order is immediately
placed with the local Unilever team or the distributor,
who ensures the consumer can pick up the product in the
store together with her or his other shopping.
Online sales and digital marketing are extraordinary
opportunities for FMCGs to develop new and grow
existing channels, and to sharpen their competitive edge.
But there are also a lot of new players, from large platforms to small start-ups that can bring innovative products much quicker and cheaper to market than ever
before – just think of targeted social media instead of
national TV campaigns. Competitive pressure for FMCG
increases also indirectly: Offline retailers have to stand
their ground against platform and DTC business models
and drive costs down with unprecedented fervour. In this
environment, a growing concern from a brand manufacturer perspective is how we can maintain expenditure for
innovations that we are bringing into the marketplace.
From a competition law perspective, I am, of course,
closely following the uptick in the enforcement of the
RPM rules globally, and in Europe also of the prohibition of restrictions of parallel trade, as seen recently
in AB InBev. The vigorous enforcement of the vertical
rules – or corresponding provisions on abuse of dominance – by the Member States is no news but it has
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industries to jointly explore opportunities to gain trust as
competition-compliant, credible champions of inclusive
and sustainable growth.

received even more traction with several recent decisions
now also by the Commission. What worries me when I
look at the application of the dominance rules in some
European Member States lately, and by the way also in
some emerging jurisdictions, is a formalistic approach
that I think is outdated. It disregards the requirements
of an effects analysis as laid out by the 2017 Intel judgement. I can imagine that the Court of Justice will have
to reinforce the Intel messages should we continue to see
inconsistent decisions issued by national authorities and
courts.
How do you ensure consistency in compliance amongst
different in-house legal teams? For instance, selling
body care products online does not only necessitate
competition law compliance, but also raises concerns
about e-commerce, product liability, data protection and
trademarks.

Unilever has a matrix organisation that is also reflected in
the set-up of the global legal team. Dedicated legal teams
in the markets and divisions collaborate very closely with
expert functions for trademarks, data privacy or competition. And there are several equivalents to our global
competition network that I mentioned earlier to make
sure that everyone has adequate and tailored specialist
legal capacities and awareness. Since you mention e-commerce, the global legal business partner for our e-commerce business, who is also a member of the competition
network, runs a dedicated e-commerce legal network.
The word is definitely being spread across functions and
geographies!

“[Through] cartel damages recovery…
We are sending out a clear message to
suppliers that Unilever doesn’t tolerate
anti-competitive conduct.”
In her capacity as chief legal officer, Ritva has been
strongly driving not only this “sharing culture” but also
more international assignments, secondments and parttime flexible assignments of legal colleagues worldwide. This not only helps upskilling generalist lawyers
in specialist fields, or gives specialists a wider perspective, but it has also created greatly valued opportunities
for local colleagues who desire more international exposure, visibility and development opportunities. And it
has further enabled what I perceived when I joined as
a mature and very established legal function to become
even more integrated, diverse and agile.

global monitoring of relevant enforcement activities and
are actively looking into opportunities across geographies.
When we presented the concept of this company-wide
recovery programme to our Chief Supply Chain Officer
Marc Engel, he plainly said it was a no-brainer! In the
sense that we carefully filter out the cases where efforts
and costs are disproportionate but resolutely pursue
compensation where Unilever has paid cartel-inflated
prices. I particularly liked that Marc immediately highlighted the compliance dimension of cartel damages
recovery: We are sending out a clear message to suppliers
that Unilever doesn’t tolerate anti-competitive conduct.

“The FMCG sector has historically always
been exposed to vigorous competition,
with low market entry barriers and
innovation always being a potentially
disruptive challenge.”
You previously worked at a company operating
in a heavily regulated industry with public service
obligations (rail). Now you work in an entirely different,
largely unregulated sector. What are the main
differences?

Rail infrastructure access is indeed strictly regulated. But
following the liberalisation of the railway markets in the
late 2000s, regulation of competition between operators
on the network has a comparatively light touch. This is
especially true for domestic and international rail freight
where cut-throat competition has become the name of
the game. Competition law has taken over as a new regulatory framework of sorts. Regional passenger traffic is
also fiercely competitive with public service contracts
that are tendered out EEA-wide.
But contrary to the railway industry, the FMCG sector
has historically always been exposed to vigorous competition, with low market entry barriers and innovation
always being a potentially disruptive challenge. That has
clearly left a mark on the Unilever culture and mindset.
Another important feature of FMCG is the outstanding
strength of the supply side, namely, in brick-and-mortar
retail in Europe where supermarket chains have powerful
purchaser alliances.

Personal

In-house legal departments more and more have to
generate sources of revenues for their companies.
How does that impact your day-to-day work?

Unilever’s headquarters are in London and Rotterdam
while you and your team are based in Brussels.
Why is that?

Our U.S. legal team has a long record of successful
recovery of cartel damages, and we have recently also
collected compensation elsewhere. This is a space that
requires good judgement to punch out the right cases,
strong buy-in from procurement and IT, sophisticated
outside counsel and, probably more than anything else,
patience and tenacity. We have put into place a structured

The role of the competition GC at Unilever was initially
only a European one, but even with the global scope that
the team has now, Brussels comes with many advantages.
The European Commission is, probably more than ever,
the globally leading competition enforcer in many areas
and a role model for authorities in a lot of emerging
jurisdictions. Our colleagues in Southeast Asia or Latin

18

Concurrences N° 1-2020 I Interview I Dirk Middelschulte: How purpose-driven business charms a competition practitioner

Also, Brussels is only a short train ride away from London
and Rotterdam respectively, which makes travel to our
headquarters an easy day trip. And, as a personal aside,
Brussels is close to Paris, where I still have my private
home.
What do you like most about your role as global general
counsel competition at Unilever?

From a cultural perspective, Unilever’s special charm is
how it marries the entrepreneurial spirit with its deeply
entrenched values. I am aware that it is nowadays almost
standard for big companies to point at their sustainability engagement but just google for instance “top 10
for NGO praise” to see that Unilever has long been and
remains ahead of the curve as a purpose-driven company.
It makes a difference for me to work for a company that
constantly strives to live up to its high ambitions in this
field – and it does make my life as a competition lawyer a
lot easier when ethical conduct is considered a core value
in itself and not only because it protects Unilever from
fines and damage claims.

Unilever has a presence directly or indirectly via distributors pretty much everywhere and it is a fact, like it or
not, that consumer goods multinationals receive special
attention in emerging jurisdictions. This is somehow
understandable as everyone can relate to their products
– they make politically an easier target for a new enforcer
than, say, unpronounceable complex chemical products. Working with legal and business colleagues across
the globe to make sure Unilever is in the best possible
shape in such a dynamic environment requires a lot more
than legal expertise. I particularly enjoy this challenge
as it permanently demands an open mind and creative
solutions. As an example, we have recently developed, as
the global legal team, internal rules for the application
of competition laws in jurisdictions that have no or little
enforcement record – in the absence of precedents, there
is a lot to take into account when defining the appropriate internal guardrails.
What is your favourite ice cream?

I had to stop consuming dairy products recently –
imagine, in an ice-cream company! But there are excellent non-dairy alternatives like Ben & Jerry’s Chocolate
Dough and Magnum Almond Vegan, which is currently
my favourite: I couldn’t tell the difference with the dairy
version. Many of my colleagues are huge fans of Grom,
which is a relatively new brand from Italy but now available also in many other countries (yes, we are a marketing
company, and Legal is no exception!). n
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America frequently ask us what is going on in Brussels
and where the Commission is headed in key policy areas
– one of the many reasons why it is so valuable to stay
close to DG COMP and the wider Brussels policy scene,
and be it just to briefly join a conference for one particular session or to have a spontaneous face-to-face with
external advisors, many of them being based in Brussels.
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Marina Tavassi:
The development
of private
enforcement
in Italy –
The experience of
a specialised judge
President Tavassi, you are currently the president of the Milan Court of
Appeal, as well as the president of the Association of European Competition
Law Judges (AECLJ), after having been judge at the Italian Supreme Court
and judge, then president of the Chamber specialised in Business Matters
of the Tribunal of Milan (Specialised Division of Enterprises) and now
of the same Division of the Court of Appeal of Milan. Where does your interest
in competition law come from?

My interest comes from the European law studies carried out at the university and
from the passion that these studies raised for what was then considered a common
market experiment in which competition rules played a crucial role. Moreover, at
the end of the 1980s, as a judge I was involved in preparing the opinion requested
by the Parliament to the judiciary on a draft of the future Italian Antitrust Law,
Law No. 287/1990.
When appointed to a section of the Milan Court specialised in commercial law
(company law, industrial and intellectual property, at that time the first civil
section of the court), I was called to deal with some cases of direct application
of the rules of the Treaty (at that time Art. 85 and 86) concerning violations of
competition on the market.
Afterwards, my background allowed me to become a judge of specialised sections
in charge of those matters, first in the Milan Court of Appeal, and then in the
Supreme Court (Corte di Cassazione—Rome).
I was judge-rapporteur or member of the panels in the first disputes concerning
the private enforcement of the Italian Antitrust Law, brought before the Court
of Appeal, which at the time held jurisdiction in first and only instance (Art. 33,
para. 2, L. 287/90).
In the Italian Supreme Court, I wrote the judgement that first dealt with the
relationship between the decision of the national competition authority and the
claim for damages before the ordinary judge.
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In what respect has competition law changed the most
compared to when you started studying and practising it?

Surely, the most important change was the recognition of
the consumer as the final beneficiary of competition law.
Fundamental case law, such as the Courage (2001) and
Manfredi (2006) judgements, or legislative measures,
such as the Damages Directive (2014/104/EU), have
contributed decisively to boosting actions for damages,
not only in conflicts between competing companies,
but also as an instrument to protect the final victim of
infringements—i.e., the consumer—and as a tool for
further deterrence which goes with the sanction of public
enforcement.

“As far as competition law is concerned,
the complexity of cases and the need
for quality and speed of judicial decisions
require a specialised judge”
What are the main challenges facing national judges
working on competition law cases today?

The whole subject is particularly difficult, both for technical issues concerning individual cases brought before
the courts and for the evolving nature of the markets in
which the events take place, especially in the context of
the digital transformation. A particular effort, therefore,
is required both in terms of time and in terms of general
in-depth understanding of the issues under discussion,
each of which is the subject of debate at academic, regulatory and judicial level.
You have always strongly supported and promoted the
specialisation of judges: do you think that the current
Italian legal system is satisfactory in this respect?

The complexity of the cases and the need for quality and
speed of judicial decisions require a specialised judge.
The Italian legislator understood this need and gradually
introduced provisions aimed at meeting the challenge. In
2003, twelve Specialised Divisions, of first and second
instance, were established for Industrial and Intellectual
Property matters, that were also competent for antitrust
disputes relating to industrial property rights (Art. 134 of
the Italian Industrial Property Code, Legislative Decree
No. 30/2005). In 2012, these Sections were changed into
Specialised Divisions of Enterprises (twenty-one divisions, which become twenty-two if you include Bolzano
that is actually a branch of Trento). On that occasion,
it was appropriately decided to eliminate the legislative
provisions which originally distinguished the jurisdiction
between actions brought under national law (competence

of the Court of Appeal) and actions brought under
European law (competence of courts of first instance and
Court of Appeal following the general rules of competence). Therefore, the allocation of jurisdiction for the
private enforcement of both EU and national antitrust
rules was brought to the ordinary rules.
Regarding the territorial competence, the turning point
was the courageous and, in my opinion, very opportune
legislative measure, which assigned private enforcement
actions only to three courts (Milan, Rome and Naples)
for the entire Italian territory. This change was brought
about by Legislative Decree No. 3 of 2017, which implemented the EU Damages Directive in Italy.

Interview

More recently, as president of the Milan Specialised
Division of Enterprises of first instance (years 2009–
2016) and since 2016 president of the same Division
of second instance, I had the opportunity to deal with
several antitrust cases—I believe more than 60/70, testifying the liveliness of private enforcement in Italy.

I believe that this last development has given a strong
impulse towards specialisation. However, it remains a
fundamental goal to ensure that this specialisation will
be consolidated and not subject to the risk of continuous
changes.
In the same perspective, I believe that the rule entailing
the obligation for Italian judges to change the section and
subject matter dealt with every ten years should be deeply
revised. It is not a question of extending this term, which
may already seem very long, for a few years: the issue is
that for matters of great complexity such a limit has no
reason to exist. In fact, a similar provision does not exist
in Italy for labour judges.
Experience shows that in their career judges naturally
move, carrying out a certain renewal in the structure of
the same court. If the aim is to avoid abuses and conditioning of the judges, solutions may be found with reference to individual cases, without imposing a general obligation that has the only effect of wasting acquired skills
and making the composition of the specialised sections
extremely uncertain.

“In the Italian legal system, the binding
nature of the NCA’s decisions
was considered to be in possible conflict
with constitutional principles”
How would you describe the impact of the so-called
Damages Directive on the activity of national courts
in antitrust damages actions? How do you evaluate
the provision on the binding effect of infringement
decisions by national competition authorities on followon actions?

With regard to the evaluation of the effects of the decisions of the national competition authority (NCA)
on private enforcement, the Italian jurisprudence (see
in particular the decision of the Court of Cassation
No. 3640/2009 of which I was the author) had found
an “intermediate solution” indicating that the decisions
of the NCA could represent a “privileged proof ” of the
existence of the violation, but any ascertainment of the
effects of the infringement by the NCA should not affect
the assessment by the judge concerning the compensation
for damages.
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In the Italian legal system, the binding nature of the
NCA’s decisions was considered to be in possible conflict
with constitutional principles, such as the right of defence
established in Article 24, paragraph 2, of the Italian
Constitution, the principle that the judge is subject only
to the law (Art. 101, para. 2, of the Italian Constitution),
the principle of the independence of the judiciary (Art.
104, para. 1) or the principle of a fair trial (Art. 111). So,
I believe that most likely judges will reserve autonomous
decision spaces for themselves by following the logic of
constitutionally oriented interpretation.
In the consultations, which preceded the adoption of the
Damages Directive, many judges of different countries
and many of the stakeholders expressed their disagreement on the proposal to assign a binding nature to NCA’s
decisions. At the end this solution seemed useful both for
an effective use of scarce resources and to promote more
widespread private antitrust enforcement in all Member
States. It reduces, in terms of time and costs, the effort
necessary to prove the violation when the infringement
has already been ascertained by the NCA, thus strongly
encouraging damages actions. However, I believe that the
binding character must be limited to the evaluation of
the conduct as an antitrust infringement. Because of the
exceptional nature of such a mechanism related to the
general system, the effects of the NCA’s decision cannot
go any further. It pertains to the judge to assess the culpability, the consequences of the conduct, the causal link,
the quantification of the damages, and whatever is necessary to carry out the action for compensation.

“The role of economic consultants
is fundamental to provide the judge
with the analysis of the most technical
elements of the case”
Another problem, which was widely discussed in the
consultations referred above, concerned the limitation
period (prescription). The term, established at the EU
level (at least five years) corresponds to the term already
provided by Italian law (Art. 2947 of the Civil Code) for
actions for damages originated from unlawful conduct,
including antitrust offences.
In relation to the prescription period, however, the dies
a quo regime is important. According to established
national case law it was to be identified with the day on
which the person claiming to have suffered the damage
has, or could have, using ordinary diligence, reasonable
and adequate knowledge of the damage and its injustice
(Court of Cassation, 2.2.2007, No. 2305).
As a result of the Directive (Art. 10), the term of five years
and the burden of proof remain unchanged, while the
period does not start to run before the infringement has
ceased; that period shall also be interrupted or suspended
in the event of the initiation of administrative proceedings by an NCA. Such interruption/suspension shall not
cease until one year after its definitive conclusion.
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Moreover, the period is suspended while a procedure for
the consensual settlement of the dispute is pending (up
to two years; consensual settlement regulated by Art. 18
and 19 of the Directive).
These indications made it necessary to adapt the national
legislation in Italy and several other Member States, in
accordance with those rules.
With reference to the consensual settlement, it was also
established that, following a possible transaction, the part
of the damage caused by the co-author of the violation
who in turn participated in the consensual transaction
must be deducted from the request of the injured party
who participated in that transaction, thus regulating the
effects of the transaction against the co-debtors jointly
and severally differently from national law (Art. 1304 of
the Italian Civil Code).
Another crucial issue that is difficult to solve regards
the burden of proof. The Cargest judgement of the
Italian Supreme Court (sent. No. 11564/2015, Comi e
al./Cargest S.r.l., concerning the wholesale market for
fruits and vegetables in Rome) invites judges to use the
powers of investigation granted to them by the legislation in force, and in particular the technical expertise ex
officio, considering the priority protection of consumer
rights and taking into account the asymmetry of information between consumers and undertakings. The
Supreme Court invokes the principles elaborated by the
Directive, even before the transposition of the Directive
into the national system. This approach was adopted and
shared by the Specialised Division of Milan in the case
ArsLogica v. IBM Italy (dec. of 12.4.2016). However, in
the cases discussed afterwards by the jurisprudence, it
seems difficult to reconcile the awareness of the information asymmetry with respect for the rules on the distribution of the burden of proof prescribed in the national
law.
In your opinion, are the powers granted to courts in
Italy broad enough to deal with complex competition
law claims? What is in your view the role of economic
consultants in antitrust litigation?

The powers granted to courts in Italy are sufficient.
I would not go further crossing the borderline iusta
alligata et probata which places on the parties the burden
of proposing claims, defining the thema decidendum, and
offering evidence in support of their claims.
To me, even the mechanism of technical expertise consultancy, as structured in the Italian legal system, seems to
be sound and adequate to guarantee the rights of defence
of both parties. In particular, the role of economic
consultants is fundamental to provide the judge with the
analysis of the most technical elements of the case and to
make available to the judge the elements and parameters
necessary for the quantification of damages.
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The assignment of antitrust damages claims, including
those on a cross-border basis, is more and more
widespread in the EU. Do you believe that such
a phenomenon may give rise to forum-shopping risks?

Surely, the risk exists. Therefore, it is important to
enhance exchanges between courts at European level and
to provoke the intervention of the Court of Justice in
cases of doubt in the interpretation of European rules, to
prevent some courts from taking particularly favourable
measures, which are not justified by the rules in force.
The Italian legislator has recently approved a reform
of the legal framework concerning class actions:
in your view, will such reform have a significant impact
on antitrust damages actions in Italy?

In Italy, class actions in antitrust matters have been
very few. More often, cases of similar actions have
been proposed separately or cumulatively by different
plaintiffs.
For example, in the cases of airline companies
concerning overcharges on jet fuel or in the recent truck
cases, different actions have been presented by groups
of companies, while in other countries class actions or
collective actions have been promoted.
The choice of European institutions to leave freedom of
choice to each Member State to regulate class actions has
long been debated.
The recent reform of the Italian rules on class actions
(Law No. 31 of 12 April 2019) could have significant
consequences for antitrust compensation actions. In fact,
from 19 April 2020, the legitimacy to bring class actions
will no longer be reserved to “consumers and users,” but
will belong to any subject claiming damages in relation to
“homogeneous individual rights.”
Such a provision can expand the range of parties interested in claiming damages, especially since—as a result of
the reform—it is possible to join the action ex post, after
the court’s decision on the merits has been given, thus
promoting claims for damages without the class taking
any risk.

“The role of the judges who devote
themselves to antitrust enforcement should
be enhanced, by ensuring adequate training
courses and by strengthening recognition”
Only in the next years, it will be possible to see the impact
of the reform (the new regulation will be applied only
to illicit conducts carried out after its entry into force).

However, from now on the number of judges of the
Specialised Divisions should be increased, considering
that the legislator of Law No. 31/2019 provided that all
class actions—regardless of the subject matter—should
be decided by the Specialised Divisions of Enterprises.
The tasks of Specialised Divisions of Enterprises are
about to be expanded inappropriately, putting under
stress the specialisation of Italian judges, with the risk
that it may be difficult to cope with the impact of new
class actions, which could be numerous.

Interview

“A risk of forum-shopping exists. Therefore,
it is important to enhance exchanges
between courts at European level and to
provoke the intervention of the Court of
Justice in cases of doubt”

For many years you have been in close contact with
the European Commission, as a national expert,
dealing with competition law matters: do you think that,
at present, the cooperation between the Commission
and national judges is fruitful and effective enough?
Which aspects could be improved in this respect?

The cooperation between the EU Commission and
judges is very useful at the level of regular consultations
(see for example the regular meetings with the judges
of the AECLJ). It is not as effective in the application
of Article 15 Regulation (EC) No. 1/2003, both for the
timing and the quality of the answers.
An effective way to improve this collaboration requires
first the Commission to have a better knowledge of the
case law of national courts and the instruments normally
used in internal systems.
The texts prepared by the Commission often give the
impression that they do not know enough about the
working mechanisms of national courts (see, for example,
the footnote of the Passing-on Guidelines on the Italian
technical expertise).
Member States and national courts are partially responsible for this lack of knowledge, because they do not
transmit the national decisions to the Commission.
An automatic system of initial communication about the
opening of a new case should be introduced; otherwise,
the Commission will not be able to exercise the power to
intervene in the proceedings or to give its advice on the
case.
What could be done, both by the EU and on a national
level, to improve the application of competition law
by national courts? What is the role of the Association
of European Competition Law Judges?

I believe that I have already answered these questions in
the previous paragraphs.
I would add that, in order to improve the application of
competition law by national courts, there should be a
greater awareness, in each Member State, of the importance of the subject. In particular, the role of the judges
who devote themselves to antitrust enforcement should
be enhanced, by ensuring adequate training courses and
by strengthening recognition for career purposes and
statistical purposes.
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Indeed, the effort required to deal with, and decide on, an
antitrust case is usually greater than in an ordinary civil
case, including commercial law. Moreover, judges must
have an in-depth knowledge of European and international economic issues, of legislation and case law much
more than in other areas; therefore, the training of judges
must be specialised and constantly updated. The role of
the European institutions (the Commission first) and the
schools of the judiciary must be continuous and at the
highest level.
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In this context, the role of the Association of European
Competition Law Judges is of great importance, both for
the periodical consultations with the Commission, and
as a promoter of exchanges between judges and in-depth
studies on specific issues. n
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Joseph Stiglitz:
Competition
policy, the need
for a more
nuanced view
Professor Stiglitz, you have given a great deal of thought to competition
policies in developing countries and you have been very important in helping
many of them frame their policy objectives. You also have been a leader in
thinking about globalization and its impacts. Thank you for agreeing to share
your thoughts on these important topics. What do you think are the greatest
impacts of globalization on developing countries, and, to the extent that they
are harmful, can competition policy help and how?

The impacts of globalization differ depending on the country—from opening
up trade opportunities, to investment and the transmission of ideas. One of the
concerns is that firms in developing countries are, almost by their nature, small,
new, and less experienced. One of the problematic aspects of globalization is that
you confront these new firms with some very powerful global companies that have
a large capital base and long experience.
At a fundamental level, it’s a David and Goliath kind of story. In the absence of
some form of regulation or competition policy, the firms in developing countries
risk being squashed. The failure of those firms will in turn impede the growth of
the developing country’s economy. This risks turning developing countries into
producers, the factory shop of the world—a term that was used in the context of
China at one time—but lacking the sources of wealth that a real domestic entrepreneurship would have created.

This article is
available on

Competition policy can partially level the playing field. In particular, it can make
sure the “Goliaths” don’t engage in extremely anticompetitive practices or take
undue advantage of the benefits they already have. In the best-case scenario, you
can have an outcome like that in South Africa, where competition policy has been
used to take a more affirmative stance on leveling the playing field. When Walmart
wanted to come into the country, South Africa required Walmart to help assist
small, African producers who could be part of the supply chain—rather than
replacing and destroying the prospects of small producers—in the hope that it
would enhance them.
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Some would say that leveling the playing field is a dangerous concept
because it means handicapping the efficiencies of these global firms.
What is the answer to that?

* Professor Stiglitz gave the keynote speech at the Antitrust
and Developing and Emerging Economies Conference
organized by Concurrences at New York University
on 26 october 2018.

People make this argument based on the premise or presumption that markets
are naturally efficient and that the unfettered outcome of market processes will be
efficient both in the short and long run. But we know that’s not true. The example
I always use in my class is if Korea had had to rely on the static comparative

Concurrences N° 2-2019 I Interview I Joseph Stiglitz: Competition Policy, the need for a more nuanced view

25

Autres
Interviews

Marina TAVASSI (Milan Court of
Appeal): The development of
private enforcement in Italy –
the experience of a specialised
judge, Concurrences N° 4-2019
Charles COPPOLANI (ARJEL) :
La régulation des jeux
en ligne – 10 ans après,
Concurrences N° 4-2019
Han Li TOH (CCCS): A
 decade at
the Competition and Consumer
Commission of Singapore,
Concurrences N° 3-2019
Étienne CHANTREL
(Autorité de la concurrence) :
Poursuivre la réforme du
contrôle des concentrations,
Concurrences N° 3-2019,
Martin D’HALLUIN (News
Corp): Antitrust and Data,
Concurrences N° 2-2019
Irène LUC (Autorité de la
concurrence) : Actions en
réparation des pratiques
anticoncurrentielles – Etats des
lieux en France et dans l’Union,
Concurrences N° 2-2019
James WILLIAMSON (Vannin
Capital): Funding competition
claims – How do funders work?,
Concurrences N° 1-2019
Qing LI (SAMR):
The implementation of fair
competition review system
in China, Concurrences N° 1-2019
Winston KIANG (Intel):
Competition perspectives from
Asia, Concurrences N° 1-2019
Zhenguo WU (SAMR): A
 review
of achievement and future
direction of antimonopoly
law enforcement in China,
Concurrences N° 1-2019
Margrethe VESTAGER (European
Commission): Reflections
on the landmark cases,
Concurrences N° 4-2018
Stanislas MARTIN (Autorité
de la concurrence) : Quel
équilibre entre efficacité des
procédures de concurrence
et droits de la défense ?,
Concurrences N° 4-2018
Bernard ROMAN (Arafer) :
La libéralisation du rail,
Concurrences N° 4-2018,

26

Concurrences Hors série 2020

Riccardo FALCONI (Uber):
Has digital economy
disrupted competition law?,
Concurrences N° 3-2018
Giovanni PITRUZZELLA (Italian
Competition Authority): T
 he Great
Transformation – challenges
for competition authorities,
Concurrences N° 3-2018
Sebastien SORIANO (ARCEP) :
Inventons une régulation
“Robin des Bois” qui reprenne
le pouvoir aux géants du
numérique pour le distribuer
à tous !, Concurrences N° 3-2018
Susan JONES (Novartis):
Navigating competition law
enforcement around the world
– an in-house perspective,
Concurrences N° 2-2018
Emmanuel COMBE (Autorité de
la concurrence) : La politique de
la concurrence – Au-delà des
sanctions, une adaptation aux
nouvelles réalités économiques,
Concurrences N° 2-2018
Daniel FASQUELLE (Assemblée
nationale) : Un Professeur
de droit à l’Assemblée
nationale – La fabrique des
lois de concurrence sous
l’œil d’un universitaire,
Concurrences N° 2-2018

Gary ZANFAGNA (Honeywell):
Antitrust compliance from the
inside, Concurrences N° 3-2017
Emmanuel MACRON
(En Marche !) : Quelle politique de
concurrence pour la France et
l’UE ? Concurrences N° 2-2017
Sabine CHALMERS (ABI/SAB):
Getting the Deal Done – ABI/
SAB, Concurrences N° 2-2017
Bruno LASSERRE (Conseil
d’État) : Regards en arrière…
et en avant sur la régulation
concurrentielle en France,
Concurrences N° 2-2017
Mathias TRAUB (Bosch):
Antitrust Law around the
world – An in-house view,
Concurrences N° 1-2017
Camilla HOLTSE (Maersk):
Antitrust compliance in a global
context, Concurrences N° 1-2017
Johannes LAITENBERGER
(DG COMP): Enforcing EU
competition law – Keeping the
Single Market open and level,
Concurrences Nº 4-2016
Marie-Laure SAUTY DE CHALON
(Au Féminin) : Cours, camarade,
le vieux monde est derrière toi !,
Concurrences N° 3-2016

Makan DELRAHIM (DoJ):
Entrepreneurial spirit,
international antitrust, and
enforcement norms, 2018,
Concurrences N° 1-2018

Yong Huang (University
of International Business
and Economics): C
 hina’s
competition enforcement to
facilitate market economy,
Concurrences N° 3-2016

Johanne PEYRE (Pearson):
Managing global compliance –
Battle-tested tips from in-house,
Concurrences N° 1-2018

Robert MAHNKE (PayPal):
Antitrust and e-payments,
Concurrences N° 2-2016

Beau W. BUFFIER (New York
State AG): Observations
on Twelve months as New
York’s antitrust chief,
Concurrences N° 4-2017
Tommaso VALLETTI (DG COMP):
Economics in competition
law – Working together,
Concurrences N° 4-2017
Isabelle DE SILVA (Autorité de
la concurrence) : L’Autorité
de la concurrence, entre
renouvellement et continuité,
Concurrences N° 3-2017

Eric J. STOCK (New York Attorney
General’s Office): Reflections of a
New York’s former top antitrust
enforcer, Concurrences N° 2-2016
Lord David CURRIE (CMA):
Realising the benefits
of the new UK regime,
Concurrences N° 4-2015
Emmanuel MACRON (Ministre
de l’Économie, de l’Industrie et
du Numérique) : La politique de
la concurrence : Une arme pour
réconcilier la liberté, l’égalité
et l’efficacité économique,
Concurrences N° 4-2015

On-Topics
Digital & competition

28 	

Banking and Big Data

35	


+ 	Unfair

trading practices
in the food supply chain

2020 English Edition

27

On-Topic

Digital
& competition
ABSTRACT
This series of articles highlights the existing debate about the role of
competition policy in the digital economy. Each contribution addresses
the subject from a different perspective. The first two discuss non-price
strategies practiced by monopoly digital platforms and remedies that can
be implemented to stimulate competition and innovation. The third affirms
the need to adapt competition rules to the digital economy, when the fourth
advocates for a greater cooperation between the legislative and regulatory
authorities in this sector. The next article shows how proactive competition

enforcement can capture the specifics of digital markets. The fifth contribution
discusses benefits and competition policy concerns arising from sharing
economy enterprises. The sixth studies innovation dynamics in digital
ecosystems. The seventh explores competitive harms resulting from restrictions
to data access. The eighth discusses intellectual property issues encountered on
digital markets. Finally, the last article analyses the monopoly power of digital
giants, questioning the need for their break up.
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Two-sided digital platforms not only decide about the
price structure, but often have non-price instruments at
their disposal. Our objective in this article is to review
recent work that aims at better understanding the
possible pro- or anti-competitive effects of two specific
non-price strategies: exclusivity as the contractual obligation to singlehome and price transparency as the disclosure of information about otherwise unobserved prices
paid by users on the other side. Regarding the incentives
that platforms may have to restrict users from visiting
more than one platform at a time, one finding is that
when platforms find it profitable to impose exclusivity on
one side, users on the other side always suffer. Regarding
price transparency in situations in which users on one
side may not observe the prices that platforms set on the
other side, we find that a monopoly platform is willing
to remedy this problem by being transparent about all
prices, whereas competing platforms would in general
prefer more opaqueness. From our findings we derive
lessons for competition authorities.

on possible theories of harm.1 While these models are
necessarily abstractions from reality, they nevertheless
help to understand possible pro- and anti-competitive
effects.

paul.belleflamme@uclouvain.be

I. Introduction
1. Competition authorities are looking into markets with
digital platforms. While some of the concern is about
tipping and entrenched monopoly positions, there is also
a concern in markets with competing platforms about
anti-competitive practices including exclusivity and price
parity clauses. Prominent cases involve the use of priceparity clauses of Booking and other hotel booking platforms in a number of jurisdictions.
2. To assess those concerns, economists have built up a few
workhorse models to test intuitions and provide guidance
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The competitive impacts
of exclusivity and price
transparency in markets
with digital platforms
martin.peitz@gmail.com

3. Much of the initial literature focused on pricing strategies; more recently, work has looked into non-price strategies.2 In this article, we review two recent contributions
to this line of research and shed some new light by explicitly addressing how exclusivity and price transparency
play out in the market and what are the incentives of platforms regarding these non-price strategies.

II. Competitive
bottlenecks
4. In many markets with platforms, users differ in their
ability to be active on several platforms at the same time.
Usually, this ability to “multihome” depends on which
side a user belongs to. Often, one side is able to multihome, while the other is restricted to singlehome. Think,
for instance of web mapping services (e.g., Google Maps
and Bing Maps): when on the go, viewers tend to use
one web mapping service, while advertisers can place
ads on multiple services. Game consoles provide another
example: most gamers own a console of a single brand,

* Martin Peitz gratefully acknowledges funding by the Deutsche
Forschungsgemeinschaft (DFG) through CRC TR 224 (Project B05).

1 For instance, Edelman and Wright (2015), among others, develop a theory of harm
regarding wide price parity clauses.
2 For recent surveys, see Belleflamme and Peitz (2018) and Jullien and Sand-Zantman
(2019).
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while game developers adapt their games to several
consoles. In these examples, singlehoming is motivated
by indivisibilities (of time and attention) or by limited
resources (consoles are costly devices). Singlehoming may
also result from contractual restrictions: for example, in
the case of game consoles, game developers may have to
grant exclusivity to one console.
5. In the next section, we will examine the impacts on such
contractual restrictions to multihoming. But, before, we
want to sketch a stylized model of competition between
two platforms that facilitate the interaction between two
groups of users. In each group, there is a fixed number of
users. For simplicity, we call these two groups “buyers”
and “sellers.” We assume that the environment is such
that sellers are able to multihome while buyers are not.
This situation is identified in the economic literature as
“competitive bottlenecks.”3 The analogy with bottlenecks comes from the fact that a seller who wants to
interact with a particular buyer has no other way than
using the platform on which this singlehoming buyer is
active.
6. Let us describe the ingredients of the market. Users
are assumed to derive two types of benefits from using
a platform: a network benefit and a stand-alone benefit.
The network benefit is generated by the interaction with
users in the other group. Here, buyers and sellers interact
to trade goods and services, and we model trade in a very
simple way: we assume that (i) sellers produce totally
differentiated products (so that they do not compete with
one another), (ii) buyers are willing to buy one unit of
each product available on the platform they visit, and
(iii) any trade generates a value b for the buyer and a
value s for the seller (you can think of the sum b + s as
the gains from trade). It follows that if nb buyers and ns
sellers are present on a platform, the network benefit is
equal to b x ns for a buyer and to s x nb for a seller. In the
parlance of the economic theory on two-sided platforms,
each side exerts a positive “cross-side network effect” on
the other side: the more buyers there are on a platform
(the larger nb), the better off are the sellers when they
join this platform (as they have a larger demand for their
product); also, the more sellers (the larger ns), the better
off the buyers (as they have access to a wider array of
products).
7. As for the stand-alone benefits, users enjoy them, as
their name indicates, independently of the presence of
the other group. For instance, the platform may offer its
own products to buyers, and provide extra services to
sellers (this applies for instance if the platform contains
some vertically integrated content or is useful for other
purposes).4 To simplify the setting, these stand-alone
benefits are large enough to guarantee that all buyers and
sellers decide to participate.

8. Platforms set membership (or subscription) fees.
Through these fees (which are paid once or renewed on
a regular basis), platforms regulate the size and composition of the groups of users that interact on the platform
during a given period of time. To regulate the activity
on the platform, platforms could also set transaction (or
usage) fees, which are paid per effective transaction, either
as a fixed fee or as a proportion of the transaction price
(commission). It is assumed here that platforms refrain
from setting transaction fees; this is generally the case
when it is hard to monitor transactions or when it is easy
for users to bypass the platform to finalize transactions.5
9. Users perceive the two platforms as differentiated
along some dimension that matters to them on top of the
benefits they receive and the fees they pay. For instance,
platforms may differ in the way they display products on
their website or on the type of product-related information that they provide. If only this dimension is considered (i.e., if platforms offer the same benefits and set the
same fees), some users will prefer one platform while
others will prefer the other.
10. In sum, the model analyzes the following sequence
of decisions. First, the two platforms set the membership
fees that they charge to buyers and to sellers. Second,
after observing all fees (we return to this assumption in
Section IV), users decide which platform(s) to visit: a
unique platform for buyers (who are restricted to singlehome) and possibly both platforms for sellers (as they
have the possibility to multihome). The tools of game
theory are used to derive a reasonable prediction of the
decisions that platforms, buyers and sellers will take.
In particular, decisions at each stage must constitute
a Nash equilibrium: each “player” does the best it can
(i.e., platforms maximize their profit, buyers and sellers
maximize their net benefits) given that the other players
also do the best they can. Noteworthy is the fact that, in
this model, it is not just the platforms that “play a game”
(price competition): users are also in a game situation, as
the network benefits they obtain depend on what users of
the other group decide.
11. We can now highlight the main results of this model.
First, the equilibrium may be such that all buyers and
all sellers choose to visit the same platform. It is then
said that the market “tips,” as one platform survives
while the other disappears. The main force behind this
“winner-take-all” situation is the positive feedback loop
resulting from the positive cross-side network effect that
each group exerts on the other: more buyers attract more
sellers, who attract more buyers and so on so forth.
12. Yet, the equilibrium may also be such that both platforms manage to attract a share of users in both groups.
For this to happen, the platforms must be sufficiently differentiated in the users’ eyes. Platform differentiation drives
users to split across platforms and, thereby, counteracts the
positive feedback loop that brings all users on one platform.

3 This term has been coined by Mark Armstrong (see Armstrong, 2006).
4 For example, a buyer may want to use a web mapping service to select a restaurant, but
also for general orientation.

30

Concurrences N° 1-2020 I On-Topic I Digital & competition

5 In reality, many platforms have overcome this problem and moved to charging transaction
fees or a combination of listing fees and transaction fees on the seller side.

III. Who benefits
from multihoming?
14. In the market environment with competitive bottlenecks, platforms compete for buyers (who are restricted
to singlehome) but do not compete for sellers (who have
the freedom to multihome). If sellers are restricted to
singlehome as well, then platforms compete on both sides
of the market. Then, comparing the latter environment
(called “two-sided singlehoming”) with the former gives
insights about the impacts that multihoming can have on
prices, platforms’ profits and users’ surplus.
15. These insights are highly relevant for antitrust
authorities because they may have to evaluate the effects
of actions taken to prevent or enable multihoming for
some platform users. Platforms may indeed impose exclusivity agreements upon some users, thereby forcing them
to singlehome. A case in point is the so-called “radius
clause,” whereby shopping malls prevent retail chains
from opening another outlet in a competing shopping
mall located within an agreed radius. The opposite may
also happen: Aggregators combining the functionalities
and listings by several platforms may make multihoming
feasible. For instance, although the ride-hailing companies Uber and Lyft have designed their application to
make it difficult, if not impossible, for drivers to multihome (i.e., to compare ride offers from the two companies), third-party applications now exist that present
offers from Uber and Lyft to drivers on a single screen,
thereby facilitating multihoming.
16. As platforms compete for both buyers and sellers
under two-sided singlehoming, but only for buyers under
competitive bottlenecks, one may be tempted to conclude
that, when moving from two-sided singlehoming to

competitive bottlenecks, sellers face higher prices and
obtain a lower surplus, while buyers face lower prices
and obtain a higher surplus. Also, one may expect platforms to achieve higher profits due to the reduced competition on the seller side. This is indeed the view expressed
in a number of reports. For instance, the German Cartel
Office wrote the following:6 “In [the competitive bottleneck] scenario, the platforms were competing for users on
the single-homing side. Accordingly, on the multi-homing
side, platforms provided monopolistic access to singlehoming users who were members of the platform. Regarding
the framework of the model reviewed, this led to a monopolistic price on the multi-homing side, while the price on the
single-homing side would be fairly low as a result of platforms competing for users on this side. In this respect, this
may result in an inefficient price structure despite potentially intensive platform competition (on the single-homing
side).”

On-Topic

13. When platforms coexist at equilibrium, they adjust
their fees downward in response to larger cross-side
network effects. To see this, imagine the benchmark situation in which network effects would play no role (interaction does not generate value). Platforms would then treat
each group of users separately; they would set a monopoly
fee on the seller side (because the outside option for a
multihoming seller of visiting a platform is not to visit
any platform) and a competitive fee on the buyers side
(because the outside option for a singlehoming buyer
of visiting some platform is to visit the other platform).
Now, introduce the positive cross-side network effects,
which make the decisions of buyers and sellers interdependent. In particular, if more buyers decide to visit the
platform, more sellers are willing to do so as well, and
vice versa. Platforms have thus an incentive to set lower
fees than in the benchmark case because attracting more
users on one side does not only generate profits on that
side but also on the other side. The incentive to lower the
fee for buyers is all the more important that sellers value
the interaction with buyers; in the model, the larger s the
lower the buyer fee at equilibrium; the same logic applies
to the equilibrium seller fee, which decreases with b.

17. Yet, we show in a recent article that the effects of
forcing one side to singlehome instead of letting it multihome (or the other way around) are less straightforward than what may be perceived in general.7 While it
is true that platforms exert monopoly power over the
multihoming side, users on this side may actually benefit
from multihoming. In addition, platforms may find the
two-sided singlehoming environment more profitable
than the competitive bottlenecks.
18. The key intuition behind these results is that sellers
(the users who could multihome) may pay a low price
to start with in the competitive bottleneck case. This
seems counterintuitive as we expect a monopolist (as
each platform is vis-à-vis sellers in the competitive bottleneck case) to set higher prices than do competing duopolists (as platforms are vis-à-vis sellers under two-sided
singlehoming). However, the economic literature has
explained why the reverse may happen.8 Two economic
effects are at work: the market share effect drives duopolists to set a price below the monopoly price because, at
this price, they sell to fewer consumers than the monopolist; the price sensitivity effect works in the opposite
direction, as it incentivizes duopolists to raise price above
the monopoly level because they face a steeper demand
curve. In the present setting, the latter effect outweighs
the former in the absence of cross-side networks effects.
19. In sum, the move from two-sided singlehoming
to competitive bottlenecks induces two contrasting
effects on the seller fee. First, as just explained, letting
sellers multihome drives platforms to reduce the price
they charge to sellers in the absence of network effects.
But, on the other hand, when buyers derive benefits
from interacting with sellers, platforms have an incentive to raise the sellers’ fee when sellers can multihome.
The reason is that an additional multihoming seller is less
valuable regarding competition on the buyer side than

6 See Bundeskartellamt (2016, p. 58).
7 See Belleflamme and Peitz (2019a).
8 See Chen and Riordan (2008).
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an additional singlehoming seller, as the latter—but not
the former—is attracted at the expense of the competing
platform.
20. The interplay between these conflicting forces is key
to our findings. We summarize here the main findings
that emerge from the comparison of the two market
environments.
– When moving from one environment to the
other, prices on both sides of the platforms
always move in opposite directions. Either
sellers pay a higher fee and buyers a lower fee
or exactly the opposite occurs.
– Platforms prefer to impose exclusivity to sellers
(i.e., to prevent their multihoming) if the sellers’
intrinsic value (the difference between a seller’s
stand-alone benefit and the marginal cost of
accommodating a seller) is not too large. There
exist configurations of parameters for which
this condition is always satisfied, and others for
which it is never satisfied.
– Buyers are better off in the competitive bottleneck case in some markets. However, it may
also happen that platforms charge higher fees
to buyers when sellers multihome than when
they singlehome, and that the corresponding
negative effect on surplus outweighs the
positive effect from more sellers participating.
Then buyers do prefer the two-sided singlehoming environment.
– As for sellers, if they perceive the two platforms
as more differentiated and if they exert weaker
cross-side network effects on buyers, then they
tend to be better off in the competitive bottleneck case.
21. From these findings, we can draw three important
lessons.
– It is well possible that buyers, sellers and platforms are all better off when sellers are allowed
to multihome.
– 
Whenever platforms benefit from imposing
exclusivity, doing so may benefit or hurt sellers,
but definitely hurts buyers; that is, the situation may arise that the side which is subject
to a contractual restriction benefits from this
restriction, but that the other side suffers. As a
result, in an environment with potential seller
multihoming, an agency should prohibit the
use of exclusivity on the seller side if its aim is
to maximize buyer surplus.
– 
Whenever buyers suffer from seller multihoming, platforms and sellers benefit from it.

IV. Do platforms
want to disclose
unobserved prices?
22. Our analysis so far was based on the assumption
that users observe all membership fees before deciding
which platform(s) to visit. That is, buyers were assumed
to observe not only the fees that the two platforms charge
on their side, but also the fees that platforms charge on
the seller side.
23. What is the scope of this assumption? In markets
with two-sided platforms, cross-side network effects
make the individually optimal participation decision on
one side dependent on how many users are active on the
other. When there is a lot of turnover of market participants, this decision has to be based on expected participation on the other side. The level of expected participation depends on market characteristics and, if observable, on the actions of platform providers—in particular,
their pricing decisions. In particular, when a user, say a
buyer, observes that a platform lowers its fee for sellers,
she expects seller participation to rise, which makes the
platform more attractive for her.
24. Yet, there are many environments in which prices on
the other side are hardly observable. Think, for instance,
of videogame consoles, which intermediate between
game developers (“sellers”) and gamers (“buyers”).
While game developers are aware of what gamers pay,
gamers, on the other hand, are in general ignorant of
what the console provider (the platform) charges (or pays
to) game developers.
25. This lack of information about prices on the other
side has the following implication. If, say, buyers are not
informed about the price charged to sellers, they cannot
infer the intensity of seller participation from the observation of actual prices. Instead, buyers have to form expectations about seller participation without knowing the
prices that platforms charge on that side. We assume that
these expectations are passive and thus do not depend on
the price on the own side. This makes the buyer demand
less price elastic.9
26. Against this backdrop, the question is whether platforms have an incentive to disclose price information to
their users. Anecdotal evidence from the game console
market reveals that platforms do sometimes reveal information about price changes: in 2009, Sony informed
the public that it had reduced the price of the development kit for the PS3 from US$10,000 to US$2,000. This
announcement arguably affected the information available to gamers and, therefore, their expectation about the
availability of games on the platform.

9 Jullien and Sand-Zantman (2019, pp. 28–29) discuss the importance of expectations
about participation in markets with platforms.
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28. A platform in a monopoly position chooses to fully
disclose prices. This is so because if users do not observe
the price on the other side, the platform is tempted to
raise this price too much for its own good. It prefers then
to “discipline” itself by revealing all information about its
prices. This yields higher profits but also higher surpluses
for all users.11
29. However, competition dramatically changes the
picture. Now, higher prices may benefit both platforms.
As a consequence, full disclosure does not necessarily
obtain. In particular, under two-sided singlehoming,
platforms do not disclose any information to users on
one side about the price they charge to the other side.
30. To understand this result, note that the logic that we
described in the monopoly case still applies: by disclosing
information to more users on one side, a platform
increases the leverage it can gain on this side by lowering
its fee on the other side. Now, start from a situation in
which both platforms disclose the same amount of
information. Does it pay for any platform to deviate by
disclosing more information than its rival on a given side?
If it does so, the platform will obtain a larger market
share on this side. Such a deviation tends to be profit-increasing, taking ensuing prices under symmetric disclosure policies as given. However, since the competing
platform reacts optimally in its pricing, more disclosure heats up competition and, therefore, a platform may
not have an incentive to further disclose information. In
this setting, with singlehoming and full participation on
both sides, competition is particularly intense because
of positive feedback loops. What we show is that this
competition effect is so strong that platforms decide not
to disclose any information.
31. Results are more nuanced in the competitive bottleneck environment. The analysis also becomes more
involved. We therefore focus on situations in which users
on one side are fully informed; platforms must then
decide the extent to which they want to inform users on
the other side. Here are our main findings in this setting.

the platform is very low and if multihomers
exert stronger cross-side network effects than
singlehomers (in other words, singlehomers
value more the interaction than multihomers
do).
– When it is multihomers that are fully informed,
the information that platforms give to singlehomers depends again on the parameters of the
model. If multihomers exert sufficiently larger
cross-side network effects than singlehomers,
then platforms find it optimal to inform a
fraction of the singlehomers, or even all of
them (if multihomers exert even proportionately larger network effects and platforms are
not too differentiated); otherwise, no disclosure
is again the equilibrium. Note that if platforms
could coordinate their disclosure decision,
platform competition would always feature no
disclosure.

On-Topic

27. In another recent paper, we formally investigate platforms’ incentives to disclose price information to the
other side of the market.10 We revisit the two-sided singlehoming and competitive bottleneck models of competition between two-sided platforms to obtain predictions
on the pricing behavior for given disclosure rules and
then, we consider the disclosure decision, which platforms make prior to their pricing decisions. We also
perform the same analysis when there is a single platform
on the market. Here is a summary of our findings.

32. In a nutshell, our findings illustrate once more how
markets with platforms may turn conventional wisdom
on its head. We usually expect competition to induce
firms to disclose more information. Yet, we show that the
reverse is often happening in a platform context: while a
monopoly platform opts for transparency (which benefits
users), competing platforms often choose opaqueness
(which hurts users).

V. Conclusion
33. Our objective in this article was to understand the
possible pro- or anti-competitive effects of two specific
non-price strategies that digital platforms may adopt:
exclusivity (contractual obligation to singlehome) and
price transparency (disclosure of information about
otherwise unobserved prices).
34. To this end, we first outlined two workhorse models
that economists built to analyze competition among platforms. We then examined the incentives that platforms
may have to restrict users from visiting more than one
platform at a time. We stressed, among other findings,
that when platforms find it profitable to impose exclusivity on one side, users on the other side always suffer.
Finally, we addressed price transparency by looking at
situations in which users on one side may not observe the
prices that platforms set on the other side. We showed that
a monopoly platform is willing to remedy this problem
by being transparent about all prices, whereas competing
platforms would in general prefer more opaqueness.

– 
When singlehomers are fully informed, no
disclosure is an equilibrium for a large range
of parameters; yet, full disclosure is an equilibrium if the horizontal differentiation between

10 See Belleflamme and Peitz (2019b).
11 In a related setting, Hagiu and Halaburda (2018) obtained the same result.
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35. Although we focused on contexts in which competing
platforms coexist in the market, our analysis also allows
us to gauge the extent to which exclusivity and price
transparency are conducive to the emergence of tipping
and entrenched monopoly positions. Recall that in the
workhorse models we used, tipping occurs when the
positive feedback loop resulting from the cross-side
network effects outweighs the differentiation between
the platforms. As restrictions to multihoming and price
disclosure affect the strength of the cross-side network
effects, they also affect the probability of tipping.
36. So, as a final note, we mention our main results
regarding tipping.
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Banking and
big data
ABSTRACT
Big data is changing the competitive landscape of the banking industry. Banks
are using new technologies (blockchain, artificial intelligence) and exploit large
databases to offer new services to their clients. New players (FinTechs, Big
Techs) are also able to offer banking services online (electronic payments,
loans, financial advice….). What will be the impact of big data on the banking
industry? Is there a need to update competition laws and banking regulations?
The first article offers a synthesis of the various issues related to big data in
banking and introduces the papers of the authors who contributed to this
special issue.
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1. Over the recent years, the deployment of information technologies has caused a deep transformation of
the banking industry. The intensive use of large volumes
of data and cloud computing has modified the storage
of and access to banking data. New technologies such
as artificial intelligence or the blockchain have also the
potential to add value to banking services and revolutionize the use of data. They enable innovative ways of structuring and sharing information between participants to
the financial system. Ultimately, they may reduce the cost
of accessing financial information and generate efficiency
gains for the banking sector.

use of alternative data sources combined with artificial
intelligence such as machine learning techniques. They
may authenticate better their customers and fight fraud
before payments transactions are processed thanks to
algorithmic techniques applied to large databases. Banks
may also design innovative personalized recommendation systems for their customers. At the post-transaction
stage, big data could generate efficiency gains in audit
activities. Incumbent banks may decide to share their
data (on current accounts, on payments transactions)
with new entrants that offer innovative services, such as
online lending or aggregation of financial information.

2. Big data and information technologies have a deep
impact on competition in the banking sector. Several new
players have entered the market: FinTech start-ups, such
as lending platforms, payment services initiators, aggregators, robo-advisors, digital currency operators, and Big
Tech companies, such as Amazon, Facebook, Google or
Alibaba. These entrants often offer their services online
through platforms and may use different business models
(e.g., generate revenues from advertising, use complex
price discrimination strategies). This raises unprecedented issues for competition authorities and regulators. To what extent can big data confer market power?
Should incumbent banks be able or mandated to share
their data with new market entrants? How to establish a
level playing field between incumbents and entrants? Is
there a need to update competition laws to address the
concerns raised by digital business models and privacy
protection rules? How can competition authorities and
regulators cooperate to design a coherent framework? Is
there a need for new competition law enforcement mechanisms? Will efficiency gains generated by big data be
passed through to consumers? What is the impact of big
data on financial stability?

4. Banks benefit from an informational advantage over
FinTech start-ups and new entrants, thanks in particular
to their proprietary databases on their clients. Combined
with other sources of market power, the increased use
of big data could become a driver of concentration in
the banking sector. First, banks have built long-term
relationships with their clients (in lending, in current
account management), which generate high switching
costs. Second, banks benefit from scope economies by
offering different types of services to the same clients.
In particular, it is not clear whether entry in the banking
sector can be profitable if all services are unbundled.
Moreover, in some countries, regulatory barriers may
prevent non-bank operators from offering the whole
range of banking services (e.g., current account management or lending activities). Third, banks take advantage
of the positive externalities associated to their branch
network. Even if the use of mobile banking and Internet
services has increased rapidly, consumer confidence is
still enhanced by the possibility of face-to-face interactions with bank officers. For all these reasons, the use of
big data may not reduce banks’ market power. It may
even increase the value for banks of merging some activities with competitors. Either by raising the efficiency
gains associated to the use of algorithmic techniques,
or by reducing the investment costs in new information
systems. However, Big Tech companies may also enjoy
the use of alternative data sources, such as social network
data. In this context, competition authorities and regulators need to address several issues. A key question is
whether consumer data should be shared between banks
and new entrants. Are financial intermediaries the owners
of the data they are using? Is financial data a source of
market power? And if so, how to measure it?

3. Innovations related to big data impact all the services
offered by banks in retail markets: payments, loans,
financial advice, insurance or registration of transactions. The use of new data sources such as market data
or satellite imagery may also impact wholesale markets
and insurance services. Big data may transform all stages
of financial transactions from data collection to data
transmission, data storage and data sharing. There are
numerous examples of cases in which big data adds value
at the pre-transaction stage. Banks and new entrants
are able to screen borrowers differently thanks to the
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6. In the article entitled “Move quickly and don’t break
things: The introduction of Open Banking in the UK,”
Land and Roberts from the CMA in the UK explain the
difficulties raised by the implementation of the Open
Banking initiative. This article focuses more specifically on the enforcement and the design of the regulation. In particular, seven banks out of nine failed to meet
the timetable imposed by the CMA. A specific entity has
been created to discuss the standards of interconnection and the resolution of disputes. The CMA did not
impose any fine, but prevented a bank from launching its
own open banking product until it opened its services to
TPPs. Open Banking regulations have been adopted in
several other countries (e.g., Australia, Mexico…).

7. In the article entitled “Banking and access to big data,”
Vandenborre, Levi and Janssens review the various regulations in Europe and competition policy initiatives.
In particular, in Europe, the Payment Services Directive 2
(2018) enables new regulated market entrants to compete
in the payment services sector, and access a customer’s
bank account information with his consent. It is interesting to note that no such initiative exists in the United
States. The article mentions a study requested by the
European Parliament ECON committee, showing that
traditional competition policy tools cannot be easily
applied to FinTech entry. For instance, datasets cannot
be qualified as essential facilities, generating the possibility of access regulation. In the recent competition
policy cases that are reviewed in the article, datasets
have been very rarely defined as an important competitive asset that should be taken into account either for the
definition of the relevant market or for the qualification
of abuses of dominant positions. The authors mention
a set of key questions that should be addressed to assess
whether data is a source of market power.
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5. In the article entitled “Data and competitive dynamics
in UK financial services,” Mills and Falconi review the
initiatives of the Competition and Markets Authority
(CMA) and the Financial Conduct Authority (FCA) in
the United Kingdom. The authors explain how the CMA
took different measures to improve competition in retail
banking. One of the key steps is Open Banking. The
purpose of this regulation is to enable consumers to be
the owners of their financial data and to use it to find
the best offer for their financial needs. Such an initiative
enables consumers to share their personal financial data
with trusted third-party providers (TPPs) and to compare
the offers of financial service providers using their historical data. Nine UK providers of current accounts have
been mandated to open access to their data to TPPs
through the use of common and open APIs (application
programming interfaces). They also describe the specific
issues related to the insurance market and the wholesale
financial markets.

8. In the article entitled “No Barbarians at the Gate? The
relatively slow progress of Big Techs in EU and US retail
banking,” Padilla and Trento compare the slow progress
of Big Techs in the European Union and in the United
States to their rapid development in Asia, especially in
China. They find that the adoption of Big Tech banking
in China can be explained by regulatory differences, the
maturity of the banking market in China, socio-demographic differences, and different co-opetition strategies.
Therefore, the competitive landscape is very different in
Western countries and in Asia. n
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I. Introduction
1. (Big) data1 has assumed a central role in a number of
sectors, including financial services. A central reason
for this is the trend amongst companies to increasingly
access/collect/process vast amounts of data so they can
understand market conditions and customers’ habits/
preferences and tailor their offers accordingly.
2. The collection and use of data can have positive or
negative effects on competition. On the one hand, the
ability to extract considerable value from a sizeable data
set brings about efficiencies for companies who engage
in data-driven innovation. In particular, they are generally (5 to 10%) more productive,2 can better improve the
quality of their offering and exploit new business opportunities, potentially via more target-oriented business
models, than companies that do not use data.3 Those efficiencies are likely to be passed on to consumers, which
benefits the economy as a whole in terms of cheaper,
better, and possibly more suitable/relevant products.
3. On the other hand, data is a dynamic and competitively strategic area which has been recently identified
as “a driver of concentration and barrier to competition
in digital markets.”4 Increasingly using data to obtain a
competitive edge, a few companies have already emerged
as clear leaders, if not dominant, in some sectors (e.g.,

1 M. Stucke and A. Grunes, Big Data and Competition Policy, Oxford University Press, 2016.
The authors distinguish “big”from “normal data”on the basis of the volume of the data,
the velocity at which data is collected, used and distributed, the variety of the information
and the value of the data.
2 OECD, Big data: Bringing competition policy to the digital era, November 2016 – finding
companies using data-driven innovation have experienced between 5 and 10% faster productivity growth that companies that do not.
3 Unlocking digital competition, Report of the Digital Competition Expert Panel of
March 2019, para. 1.40 (https://assets.publishing.service.gov.uk/government/uploads/
system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_
review_web.pdf).
4 Id., at 9.
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digital platforms). The accumulation of data can thus act
as a barrier to entry or expansion for those new entrants
or smaller competitors that are unable to harness similarly rich sets of data to effectively compete.
4. The growing collection and use of data brings about
challenges for competition law enforcement. It is crucial
that the competition assessment duly considers how
(particularly in certain sectors) data may significantly
affect competitive dynamics. For instance:
– in a merger control context, this may mean considering, from a jurisdictional perspective (as certain
EU jurisdictions have recently done)5 whether
merger control thresholds are fit for purpose to catch
potential “killer acquisitions.”6 From a substantive
perspective, it may mean considering how privacy
issues may act as a relevant parameter of competition or may make certain theories of harm more or
less plausible (depending on, say, the merged entity’s
ability to integrate and extract value from different
data sets). In this respect, economic consultancy Lear
has recently published a report commissioned by the
UK Competition & Markets Authority (CMA) on ex
post assessment of merger control decisions in digital
markets. To duly assess mergers in this sector, the
report recommends a proper focus on the multi-sided
nature of platforms (in particular, on the non-user
side and on online advertising dynamics), network
effects, acquirer’s monetisation strategy (to determine mergers’ rationale) and future market developments in a time frame longer than two years;7

5 For instance, in 2017 Germany introduced a merger control threshold based on the value
(€400 million) of the transaction.
6 Generally referred to as potentially anti-competitive acquisitions whereby an incumbent
buys off a much smaller rival that had the ability to grow.
7 Lear, Ex-post Assessment of Merger Control Decisions in Digital Markets, Final report, 9
May 2019 (https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment_data/file/803576/CMA_past_digital_mergers_GOV.UK_version.pdf).

5. Competition authorities throughout the EU are taking
a keen interest in the topic:
– The CMA was one of the first competition authorities to consider the competitive implications of “the
commercial use of consumer data.” In a call for information report of June 2015, the CMA helpfully identified several market indicators8 that suggest a greater
likelihood of competition concerns stemming from
the collection and use of consumer data.
– In May 2016, the German and French competition
authorities jointly published a report which provides
insights into the possible role of data in competitive
analysis and, in particular, on how data can amount
to market power.9
– 
In June 2018, the Italian competition authority,
together with the Privacy Authority and the Communications Authority, published the interim report10 of
their Big Data sector enquiry suggesting a possible
shift in policy approach, designed to take into
account big data ecosystem characteristics.
– In 2018 the CMA set up a new data unit to deliver an
effective data and digital insight strategy.
– In February 2019, the German competition authority
prohibited Facebook from making the use of the
social network in Germany conditional on a user’s
acceptance of certain data policies.11 Facebook has
been found to abuse its dominant position in the
German market by collecting user data from thirdparty sources, allocating them to the relevant users’
Facebook accounts, and using them for numerous
data processing purposes. In what might be considered as a relatively unusual decision, the German

competition authority considered inappropriate (data
related) contractual terms and conditions to be exploitative abuse to the detriment of its users.12
6. This short contribution aims to provide some thoughts
on how data has been thought to affect competitive
dynamics in UK financial services markets as identified
in CMA and FCA work.

II. Data in retail
banking/payments
7. The Open Banking initiative—which consists of banks
opening up their customer transaction data to third
parties—is understandably expected to affect competitive dynamics in retail banking and payments. This is
because competitors’ access to customer transaction data
may enable them to transfer money and to improve risk
and credit scoring as well as quality levels (via, e.g., more
tailored products).
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–
in an antitrust context, it may mean considering
whether the data barrier to entry (mentioned above)
is significant enough for: (i) the relevant firm to
be considered as dominant because of its ability to
act independently of competitors and customers,
a position it may owe to its owned data set; or (ii)
competitors to be active in any neighbouring/downstream markets (so that access to such data sets may
indeed be needed to preserve competition in such
markets).

8. The CMA has, relatively recently, considered access
to data in the form of personal and business current
accounts (PCAs/BCAs) information as an essential element to stimulate competition in the UK retail
banking sector, which has long been characterised by
high concentration,13 low customer engagement, barriers
to searching and switching and incumbency advantages.14
9. In August 2016, the CMA published the final report
of its retail banking market investigation, proposing 17
measures to remedy the adverse effects on UK retail
banking competition. The measure with the “greatest
potential to transform competition in retail banking
markets”15 was thought to be the “Open Banking
standard” cross-cutting foundation measure16—built on
open banking initiatives being developed at EU level
(with the second Payment Services Directive (PSD2))17
and at UK level.18 In February 2017, the CMA required

12 On 26 August 2019, an appeal court in Düsseldorf has granted Facebook interim measures
and suspended the Bundeskartellamt’s decision until the court has ruled on the merits of the
appeal.
13 The four largest banks have had some 70% in PCAs and in excess of 80% in BCAs for a
number of years, with new entrants and smaller banks gaining only little market shares.

8 Competition and Markets Authority, The commercial use of consumer data, Final report,
June 2015, para. 3.78. For the CMA there is a “greater likelihood of competition concerns”
in those markets (i) in which data is a significant input into products and services produced, (ii) where there are few substitutes for the data collected by firms, (iii) where firms
with existing market power control the collection of consumer data; and (iv) in which
firms do not compete openly over data privacy and transparency of their uses of consumer
data.
9 Autorité de la concurrence, Bundeskartellamt, Competition Law and Data, 10 May 2016
(http://www.autoritedelaconcurrence.fr/doc/reportcompetitionlawanddatafinal.pdf).
10 AGCM, IC53 – Big Data – sector enquiry opened on 30 May 2017. In
June 2018 the AGCOM published an interim report in the context of
the joint inquiry on “Big data”launched by the AGCOM deliberation
No. 217/17 / CONS (https://www.agcom.it/documents/10179/11898202/
studio-ricerca+04-09-2018/388e9d5d-e80f-4af4-a017-b81615c41fc1?version=1.0).
11 Bundeskartellamt, Case No. B6-22/16, Facebook exploitative business terms pursuant to
Section 19(1) GWB for inadequate data processing.

14 The CMA in particular found that (incumbent) banks have a first-mover advantage over
their smaller competitors (low acquisition costs plus economies of scale/scope) leading to
unilateral market power over existing (inert) customers.
15 CMA, Retail banking market investigation, Final report, 9 August 2016, par. 166, page
vii of the Summary. “We believe that it will significantly increase competition between
banks, by making it much easier for both personal customers and SMEs to compare what
is offered by different banks and by paving the way to the development of new business
models offering innovative services to customers.” Please see also speech of 30 June 2017
of Alasdair Smith, CMA Inquiry Chair, at the BBA Retail Banking Conference, where he
commented that “As you all know, the centrepiece of the measures which we are introducing to improve competition in retail banking is the Open Banking programme.”
16 Alongside service quality information and customer prompts.
17 Revised Payment Services Directive (2015/6366/EU).
18 In September 2015 Her Majesty’s Treasury set up an Open Banking Working Group to explore
how data could be used to help people transact, save, borrow, lend and invest their money.
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nine banks in the UK19 to adopt and maintain common
API standards to provide access to PCA/BCA data
to other providers.20 These may be price comparison
websites (PCWs) or the new categories of (regulated)
intermediaries being introduced with PSD2: account
information service providers (AISPs) and payment initiation service providers (PISPs).21

13. In the retail banking investigation final report, the
CMA noted that data sharing in banking and payment
systems may lead to product unbundling (overdrafts
from PCA), erode incumbency advantages in SMEs
lending (due to access to customers’ past transactions) or
“overcom[e] customer inertia by (…) automatically transferring” funds to new products.28

10. APIs are the technical means by which customer transaction data is accessed/shared.22 From a competition
perspective, it is important that APIs are standardised,
or at least interoperable, so that AISPs and PISPs can
develop services without having to adapt them to
different banks’ APIs, which may well be costly, complex
and time-consuming. Although PSD2,23 unlike in the
UK, did not mandate standard APIs, the Commission
and the Parliament24 have encouraged the development
of open standards, while a number of standard setting
initiatives are also emerging in continental Europe.25

14. Access to PCAs/BCAs data is subject to the customer’s
consent. This is obviously justified, but may constitute
one of the biggest challenges for the open banking initiative. Customers may either not engage with the new
services (a likely prospect given the customer inertia that
characterises retail financial services) or may decide not
to adopt them on the basis of privacy/security concerns
(potentially fearing their data are not as safe with PISPs/
AISPs as they are with their banks).

11. AISPs collect, aggregate and make available PCAs
and BCAs information, generally enabling customers
to have a consolidated view of their finances, to set
budgets and to look for better deals. They could increase
customers’ engagement with their finances and prompt
them to search for, and switch to, better deals for, say, a
credit card, a mortgage or a savings account.
12. PISPs can initiate payment orders from PCAs that
their customers hold at other banks (at the request of
their customers, without their banks’ prior agreement and
without coming into possession of the money).26 PISPs
are meant to improve money management and could
lead to disintermediation in the payments sector. One
example of this may be merchants expanding their online
offerings to tap into the APIs to move traffic away from
traditional cards and to bypass merchant acquirers.27

19 Royal Bank of Scotland Group, Lloyds Banking Group, Barclays, HSCB Group,
Santander and Nationwide in Great Britain, and Danske, Bank of Ireland and Allied Irish
Bank in Northern Ireland.
20 CMA Retail Banking Market Investigation Order of 7 February 2017, also setting out the
required infrastructure (e.g., an Implementation Entity/Trustee) for open banking to be
implemented effectively.
21 PISPs and AISPs are defined in PSD2 in Articles 4(15) and 4(16) respectively.
22 APIs are software communication protocols (standardised sets of requirements governing how software applications can talk to each other) which enable smooth data sharing
between different systems.

15. The FCA expects banks to assist customers in protecting themselves from fraud and to engage them on PSD2/
open banking matters (as they may well be an important
source of information in relation to these new services).29
In particular, banks should treat all AISPs and PISPs
objectively and fairly and refrain from dissuading
customers from using them. FCA steers may assist
customers to better understand the potential advantages
and risks associated with the Open Banking initiative, so
they can proceed on an informed basis.
16. It is too early to comment on the success/uptake
of Open Banking and PSD2 implementation at a UK
level. At EU and UK levels, an important milestone is
14 September 2019, when the (updated) regulatory technical standards on customer authentication and communication security requirements, released by the European
Banking Authority to strengthen fraud protection, are
introduced.
17. Until then, the early signs look promising, at least in
terms of the number of firms engaging with the initiative.
At its one-year anniversary (9 January 2019) 33 banks
and 67 AISPs and PISPs (17 of which already operational/with a client base) were involved.30 Nonetheless, it
is natural for this initiative to develop slowly, depending
on factors such as the added value/quality of new or
improved products/services being developed, customers’

23 This is the most important difference between PSD2 and UK Open Banking. Other differences are as follows: the UK initiative is mandated to nine banks only (instead of applying across industry) and it covers only PCAs/BCAs (within the scope of the market investigation) while PSD2 applies to “payment accounts”(enabling customers to place funds in
account, withdraw cash, execute/receive payment transactions to/from third parties). UK
open banking APIs are expected to be extended to all the payment accounts covered by
PSD2 (i.e., credit cards, e-money wallets and some types of online savings accounts).
24 See European Commission, Fintech action plan: For a more competitive and innovative
European financial sector, COM(2018)109, 7–8 and European Parliament report on
Fintech: the influence of technology on the future of the financial sector (2017), 13.
25 See, e.g., the Berlin Group, which includes banks, payment schemes and associations and has been
formed to set open standards in the interbanking domain between creditor bank and debtor bank.
26 AISPs and PISPs are subject to less stringent prudential requirements than banks because
they do not hold deposits/clients’funds.
27 An entity could be authorised for both account information and payment initiation services and therefore enable their customer to transfer the funds to switch to the better deal
once that is found via the app/dashboard.
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28 CMA, Retail banking market investigation, Final report, para. 13.8 on p. 443. In particular, transferring with the customer’s consent “cash from current accounts paying low or no
interest to higher interest earning ones or transferring money into accounts that are about to
go into overdraft.”
29 Karina McTeague speech of 1 March 2018 at the Pay360 conference Payments after PSD2:
evolution or revolution (https://www.fca.org.uk/news/speeches/payments-after-psd2-evolution-or-revolution). McTeague noted that since 13 January 2018 the FCA has authorised a number of AISPs and PISPs providing innovative services such as storage of digital
loyalty points or automatically investing customers’purchases to the nearest pound.
30 Please see https://www.openbanking.org.uk/wp-content/uploads/One-Year-of-OpenBanking.pdf.

18. In December 2018, the FCA published its final report
on the Strategic Review of Retail Banking Business
Models. In relation to customer data, the FCA noted that
“banks have historically been custodians of customer data
but have not fully exploited this resource. With the advent
of fintech and PSD2/Open Banking banks are under
pressure to innovate quickly to avoid losing customer relationships. Many banks are partnering with fintech companies to facilitate this.”33
19. In the report, the FCA explores the different scenarios that may arise in retail banking in the next five or so
years and their implications for banks’ business models
and consumers. In particular:
– 
banks might become similar to “utilities” if the
degree of disintermediation is significant enough for
PCAs to lose their “anchor role” (banks use PCAs
as anchors through which other financial services are
cross-sold). This may happen if AISPs and PISPs
are successful and it may well lead to lower prices on
card-based payments, improved money management
services and cheaper foreign exchange payments;
– 
banks might lose market share if consumers use
AISPs/PISPs to switch to another PCA, savings or
lending product. This might mean that consumers
(particularly overdraft users) are better off as they
can more easily switch PCAs and benefit from higher
quality or lower prices;
– large platform providers could enter retail banking
markets34 and take advantage of “new payments
business models bypassing costly card-based payments
option”;35 and
– banks could adapt their business models and invest
in/partner with AISPs/PISPs or develop in-house
technology to offer aggregation/platform services to
win the “battle for the customer relationship.” Some
banks are competing with AISPs by offering account
information services, while others could be prompted

31 The Commission for instance is currently investigating potential practices of banking
associations in a number of Member States aimed at preventing fintech companies from
gaining access to bank customers’ account data despite their consent. See European
Commission – Fact Sheet “Commission confirms unannounced inspections concerning
access to bank account information by competing services,” Brussels, 6 October 2017.
Please see https://europa.eu/rapid/press-release_MEMO-17-3761_en.htm.
32 Bank of Ireland, Danske, HSBC, Lloyds Banking Group and Santander are the addressees of the CMA directions, which set a deadline for the banks to propose target dates
for the outstanding issues (in relation to Bank of Ireland) or set out agreed target
dates and implementation timetable—in particular to deliver App-to-App Redirection
Functionality—(in relation to the other banks).
33 FCA, Strategic Review of Retail Banking Business Models, December 2018, para. 2.7,
p. 13.
34 Although entry into core lending and deposit taking was viewed as unlikely in the“Future
of Retail Banking”conference the FCA hosted in September 2018.
35 Id., para. 4.42 on p. 50.

to replace the “free if in credit” model and to implement cost-cutting measures such as (further) branch
closures.
20. It remains to be seen whether any meaningful disruption will take place in retail banking and payments.
It seems plausible that some pro-competitive developments will materialise, but it is unclear which (combination of) scenarios will prevail.36
21. The FCA’s 2019/20 business plan states its intention to “review the effectiveness of Open Banking while
also leading the broader public debate on Open Finance,
including seeking out opportunities to use this infrastructure to foster competition in the savings sector.”37 To this
end, the FCA is planning to host a cross sector industry
event this year to raise awareness of data aggregation initiatives and to publish a Call for Input to shape
the development of Open Finance. The FCA has also
recently launched a Credit Information Market Study,38
which can be considered as part of the Open Finance
initiative as it will consider the business models of credit
referencing agencies and how data and technology are
changing the way credit decisions are made.
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reactions and banks’ responses,31 including compliance
with the 2017 CMA Retail Banking Market Investigation
Order (which might not be straightforward as on 1 April
2019 the CMA has issued directions to five banks to
ensure compliance).32

III. Data in insurance
22. Insurers compete to accurately predict/assess/price
different risks through finding and analysing data. The
type of data they have available can be either generated in-house, bought from third parties or shared with
competitors.
23. Proprietary data, such as historical claims data, is
critical when writing a new business line because it helps
price risks accurately. Another type of in-house data used
by some firms, which is powerful when considering risk, is
proprietary consumer data from another part of a firm’s
business. The larger the data set, the more likely that the
relevant insurer has a competitive advantage which may
translate into market power.39
24. Alongside customer data, insurers use a wide range
of external data to price risks. This is sourced from
third parties such as brokers, who gather market data

36 For a discussion on the disruptive potential of the implementation of Open Banking (and
PSD2) and the Bank of England’s decision to provide access to its real-time-gross-settlement system to non-bank payment service providers please see P. Siciliani, The Disruption
of Retail Banking: A Competition Analysis of the Implications for Financial Stability
and Monetary Policy, Journal of Financial Regulation, 2018, 23. The author in particular deals with the more likely impacts of increased competition at retail banking level:
namely, reduced profitability; operational risk; deposit mobility; and disintermediation.
37 FCA Business Plan 2019/20, p.22 (https://www.fca.org.uk/publication/business-plans/
business-plan-2019-20.pdf).
38 MS19/1.1 Credit Information Market Study, Terms of Reference of June 2019 (https://www.
fca.org.uk/publication/market-studies/ms19-1-1.pdf).
39 As found in the FCA FS 15/6 Call for Input on Big Data in retail general insurance of
September 2016, where it was noted that “as more advanced analytical techniques become
more widespread and such datasets become more valuable (…) [t]here may be competition
concerns if firms were able to increase or create market power through their use of data”
(p. 41).
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as part of their intermediary role. Those brokers with
critical mass have a larger volume and variety of data
than insurers and have been able to combine their expertise, infrastructure and data capabilities to develop data
analytics and other services targeted at insurers.40 Access
to third-party data should not be an issue from a competition perspective unless the relevant third party is, for
instance, vertically integrated and potentially dominant
in a data set. This would provide it with the ability and
incentive to discriminate in favour of its underwriting
arm downstream.
25. Certain types of information sharing between
insurers have long been subject to block exemption regulations41 because of their pro-competitive implications,
possibly leading to more accurate (and possibly lower)
pricing and market entry. The more comprehensive the
statistical data, the more reliable the assessment of the
risk and accurate the pricing, to the benefit of smaller
insurers and potential entrants. In the absence of regulation, competitors are expected to self-assess (with the
assistance of the Horizontal Cooperation Guidelines)
whether the information sharing is lawful from a competition law perspective.
26. The Commission has an ongoing investigation concerning data in commercial motor insurance in Ireland.42 In
particular, the Commission is investigating whether conditions of access to Insurance Ireland’s InsuranceLink data
pooling system may restrict competition. InsuranceLink
is a database which compiles members’ insurance claims.
These are contributed by members on an ongoing basis
and make valuable historical claims data available to
members. The Commission acknowledged the pro-competitive implications of data pooling (i.e., more suitable
products and competitive prices), but is concerned that
companies seeking access to the database could be put
at a competitive disadvantage vis-à-vis members which
already have access.
27. In its Big Data Call for Input43 the FCA found that
big data in insurance changes the extent of risk segmentation, which may lead to improved outcomes for some
consumers but could result in higher risk consumers
being unable to obtain insurance. At the time, the risks

were not material enough to conduct any further work,
but the FCA committed to engage with government if
concerns around the exclusion of higher-risk customers
were to develop because of the increasing use of big
data. In a speech, FCA CEO Andrew Bailey44 gave the
example of big data enabling insurers to differentiate
pricing between customers who are identified as being
more prone to switch or those who are more inert (with
the latter subsiding the former). He commented that the
FCA should not permit this sort of behaviour. Similar
remarks have been made by the FCA’s chairman, Charles
Randell.45
28. In October 2018, the FCA launched a market study on
pricing practices in general insurance, which will explore
how firms treat different groups of consumers and what
impact this has on pricing. This will involve understanding the basis on which firms price discriminate and how
this relates to questions of fairness.46
29. In a Joint Committee Final Report on Big Data in
March 2018, ESMA, EBA and EIOPA (ESAs) noted
that “the granular segmentations of consumers enabled
by Big Data have a number of impacts on aspects such as
marketing campaigns, pricing practices, contextual offers
(e.g. cross-selling), individualised products and services,
credit and risk scoring / segmentation and fraud prevention.”47 While many respondents to the consultation
raised concerns around the consequences of increasing
customer segmentation, in terms of pricing practices, the
ESAs noted that “there is limited evidence of such risks
materialising.”48
30. In its Call for Input, the FCA noted that big data
does not appear to raise or create barriers to entry49
and is being used across the product cycle50 in motor
and home insurance. It recognised that this produces a
number of consumer benefits (e.g., reducing form-filling,
streamlining sales and claims processes) and efficiencies
for firms (cost savings through better fraud detection and
marketing and tailoring of existing products or offering
new products to manage risk).

44 A. Bailey, The challenges for insurance and regulators in a Big Data world, November 2016.
40 MS17/2: Wholesale Insurance Broker Market Study, Final report, February 2019, p. 10.
In 2016, among the brokers sampled for the market study 15 brokers offered such services,
which accounted for approximately 8% of their revenues overall.
41 A block exemption regulation provides legal certainty setting out under which conditions
certain arrangements can be deemed to meet the four conditions of Article 101(3) TFEU
and therefore be lawful. From 1992 to 2017 Reg 3932/92 (OJ 1992 L398/7), Reg 358/2003,
(OJ 2003 L53/8) and Reg 267/2010 (OJ 2010 L83/1) exempted in the insurance sector arrangements such as information exchange and pools. As regards information exchanges, the
IBER covered: (i) the joint compilation and distribution of information necessary for the
calculation of the average cost of covering a specified risk in the past; (ii) the construction
of mortality tables, and tables showing the frequency of illness, accident and invalidity; and
(iii) the joint carrying out and distribution (of the results) of studies on the impact of external circumstances on the frequency or scale of future claims for a given risk category.
42 The Commission carried out unannounced inspections at the premises of companies
active in motor insurance in Ireland on 4 July 2017 and officially opened investigation on 14 May 2019. Please see press release of 14 May 2019: Antitrust: Commission
opens investigation into Insurance Ireland data pooling system (http://europa.eu/rapid/
press-release_IP-19-2509_en.htm).
43 FCA FS 15/6 Call for Input on Big Data in retail general insurance of September 2016.
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45 C. Randell, How can we ensure that Big Data does not make us prisoners of technology? Speech delivered at Reuters Newsmaker event of 11 July 2018: “We need to anticipate the fundamental questions which Big Data, artificial intelligence and behavioural
science present, and (…) think about how to mitigate the risk that an algocracy exacerbates social exclusion and worsens access to financial services in the way that it identifies
the most profitable or the most risky customers” (https://www.fca.org.uk/news/speeches/
how-can-we-ensure-big-data-does-not-make-us-prisoners-technology).
46 MS 18/1.1, General Insurance Pricing Practices, Terms of Reference of October 2018
(https://www.fca.org.uk/publication/market-studies/ms18-1-1.pdf).
47 ESMA, EBA, EIOPA, Joint Committee Final Report on Big Data (JC/2018/04), 15 March
2018, para. 34 (p.11).
48 Id., para. 13 (p. 6).
49 The FCA did not receive comments that big data raises or increases barriers to entry;
mixed comments on whether the cost of investments in big data is significant (which
may well depend on the insurer’s business model and investment decision ); and considered unlikely that access to and ability to substitute different types of data can restrict
competition
50 In product design, pricing, marketing, distribution and sales, claims handling and fraud
detection.

IV. Data in wholesale
financial markets
32. The FCA is planning to publish a Call for Input on
access to, and use of, data in wholesale financial markets.
In addition to market data (needed by dealers and investors to trade and make investment decisions), this will
explore data and analytical techniques used by wholesale
market participants.
33. There are various sources of data (satellite imagery,
client data, trade data, transaction data, social media
and location data) which are increasingly collected and
analysed through the use of advanced analytics, such as
artificial intelligence and machine learning. These can be
developed in-house or through third-party providers.

V. Conclusions
35. In the Furman review, it is noted the wider use/
reliance on data as a competitive factor in the digital
economy should prompt governments to update competition law enforcement to make it more logical, robust
and forward-looking.51
36. We agree that competition authorities need to take
into account the dynamicity of digital markets, so they
consider intervening rapidly when possible (making use
of interim measures if appropriate), are more forwardlooking and mindful of potential competition and can
deal effectively with the challenges raised by digital
business models.52 One such challenge may be the
increased use of data in the future, fuelled by algorithms,
which might bring about collusion or increased personalised pricing. 37. Competition authorities also need
to better understand the value of different data sets (in
particular the “economic and emotional value of data”)
to firms and individuals, as recently acknowledged by
Robin Finer, the FCA’s acting chief economist. Finer
argues that “[i]n increasingly digitalised markets, where
market power is determined by a firm’s ability to extract
value from data, there is a challenge posed by consumers’
lack of understanding of what they are revealing and what
that information is worth.”53
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31. The FCA also promotes innovation in financial
services through the Innovate division, which has been
growing significantly since its inception in October
2014. One of Innovate’s most well-known initiatives is
the Sandbox, which enables firms to test their products/
services in a controlled environment to avoid consumer
detriment. In the insurance space, innovative firms are
harnessing data to offer new products. For example, in
cohort 1 of the Sandbox, a firm tested a flight insurance product that integrated with external data sources
to facilitate an automated claims process (through which
customers could instantly book a new ticket on their
mobiles following flight cancellations). Since testing,
incumbents have launched similar propositions to the
benefit of their customers and this model could be used
for other insured events that can be validated by trusted
third-party data sources. This is a clear example of how
regulatory initiatives can have an impact on the market
and improve customer outcomes.

38. It is also crucial that competition authorities promptly
spot the overlap with, and relevance of, privacy and
consumer protection legislation, so they can liaise with
the relevant regulators and determine how to implement
the most effective remedial solution quickly. The FCA is
mindful of this overlap and, for instance, the Innovate
division is strengthening their “relationship with the
Information Commissioner’s Office both independently
and through work to establish the viability of a cross-sector
Sandbox.”54 n

34. The FCA is keen to explore a number of issues,
including whether there may be barriers to firms accessing data, or techniques for analysing data. Business
models are changing to reflect the growing importance
of data in wholesale financial markets and there may be
an increased risk of collusive outcomes due to trading
algorithms.

51 Unlocking digital competition, Report of the Digital Competition Expert Panel, March
2019, para. 3.5, p. 84.
52 Id., at para. 3.27 (e.g., multi-sided nature of the markets, zero pricing, the fact that “[e]
xtensive data collection, computing power, artificial intelligence and machine learning capabilities may arguably create a multiplicity of small consumer markets”).
53 R. Finer, Weighing the value of data – trade-offs, transparency and competition in
the digital marketplace, speech delivered at the Respublica conference “The Value of
Data, Competition, and Financial Services,” London on 7 May 2019. “By increasing
our understanding of these markets and the role and value of data, I believe we can help
empower consumers to choose what to share, where, and for what. Understanding the variation in the use and value of data, in aggregate, can help inform debates about how to deal
with technology firms’ market power. And in the years ahead, firms’ use of data may be a
factor when considering proposed break ups of dominant technology players, versus adapting our existing anti-trust competition analysis” (https://www.fca.org.uk/news/speeches/
weighing-value-data-digital-marketplace).
54 FCA, The Impact and Effectiveness of Innovate, April 2019, para. 9.4, p. 30.
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I. Introduction
1. On 9 August 2016, the UK’s Competition and Markets
Authority announced a package of reforms to improve
competition in domestic retail banking markets, following
an in-depth market investigation.1
2. At the heart of this package was an innovative, technology-driven remedy called Open Banking, in which
banking customers and small businesses would be given
control of their own banking data to enable them to
benefit from a wide variety of new applications delivered
through their computers, mobile phones or tablets.
3. The authors were both closely involved in the design
and implementation of this project and, in this article,
we will explain how a national competition authority came to be overseeing a trail-blazing technology
project, describe the main features of Open Banking and
draw some emerging conclusions that may be of use to
policy makers in other countries or other sectors of the
economy.

II. The problems that
the CMA identified in
retail banking markets
4. In common with other jurisdictions, competition
authorities and other bodies in the UK have dedicated
quite a lot of time over the years reviewing competition
in the retail banking sector.

1 Retail Banking Market Investigation, Final Report, Competition and Markets Authority,
2016.
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5. A landmark report in the UK was the Cruickshank
review of retail banking services (on which one of the
authors worked), commissioned by the then Chancellor
of the Exchequer, Gordon Brown, and published in
March 2000. Since 2000, aspects of competition in the
sector have been reviewed by both the CMA’s predecessor
bodies (the Office of Fair Trading and the Competition
Commission), the Financial Conduct Authority, an
Independent Panel chaired by Sir John Vickers, the
Treasury Select Committee, as well as by the CMA itself.
6. The CMA’s diagnosis of the shortcomings in competition for retail banking services would have been familiar
to these earlier reviewers as well as those charged with
looking at competition in other retail banking markets.
7. The CMA found high and stable levels of market
concentration, particularly in relation to personal current
accounts and small-business banking, with incumbents’
positions protected by substantial barriers to entry and
expansion. Banking products themselves are complicated and, frankly, boring which makes it difficult for
customers and small businesses to engage actively with
the market, to identify which providers offer value for
money and to make good choices.
8. In addition, larger incumbent firms can have informational advantages over potential entrants or smaller
rivals. For example, an existing lender to a small firm
may have better information than other potential lenders
about that firm’s repayment history, enabling the lender
to advance credit which other lenders might turn down.
The informational asymmetry may be even greater in
cases where the firm also holds its primary business
current account with the lender, as is often the case.

9. While the problems the CMA identified were familiar,
the timing of the report and advances in technology
enabled the CMA to identify some potential solutions
that were unavailable to our predecessors.
10. The widespread adoption of smartphones and the
particularly strong take-up in the UK of mobile banking
applications, combined with a supportive policy environment,2 meant that the UK was well placed to take a global
lead in using, what was by now, proven technology to open
up banking markets to greater competition and choice.
11. Giving customers greater control over their banking
data provided a new “way in” to several of the knottier
issues facing policy-makers.
12. For example, the complexity and opacity of charging
for personal and business current accounts makes it very
difficult for a customer to find the best value account for
them—different banks levy charges in diverse ways and
a customer’s transaction history (and even the precise
sequencing of transactions) can make a substantial difference to the price they pay for banking services. With
Open Banking a consumer can choose to use their transaction history to compare the actual charges they have
incurred with their current provider against what it would
have cost to bank with a rival. This in turn facilitates the
development of digital comparison tools to make it easier
for customers to exercise this choice. Similarly, a small
business could choose to use its current account history
to help demonstrate its creditworthiness to new lenders
rather than feeling “trapped” in an existing banking relationship. In this way, Open Banking presented itself as a
remedy to these long-standing problems.
13. As we looked further into Open Banking and engaged
with the companies developing new products and
services, more and more of these applications became
apparent. However, despite the benefits available from
introducing this technology, we came to the view that this
change would not happen without a regulatory intervention. There were two main reasons for this:
– Firstly, the larger banks faced conflicting incentives in
relation to Open Banking. On the one hand, opportunities are available to those banks who embrace the
technology and become pioneers in the new competitive landscape. However, the immediate effect is to
open up competition to attract some of their more
lucrative and long-standing customers. No bank
would want to expose themselves unilaterally to
greater competitive pressure.

– 
Secondly, these conflicting incentives were exacerbated by various coordination issues— 2017 all
banks needed to prioritise Open Banking over other
competing IT projects and introduce fundamentally similar standards at the same time. Uncoordinated action would risk inertia as no bank wanted
to make the first move. An “industry-led” approach
would risk moving at the “pace of the slowest,” as
Sir Donald Cruickshank had pointed out in another
context almost 20 years previously.
14. Against this background, and in line with its statutory
duties to achieve an effective remedy to the adverse effects
on competition that it has found, the CMA decided to
introduce Open Banking at the heart of its remedy package.
In the rest of this article, we describe the basic elements of
Open Banking and how it has been implemented.
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III. Why Open
Banking appeared
a promising solution

IV. The basic elements
of Open Banking
1. What is open banking?
15. “Open banking” refers to a financial ecosystem in
which customers can securely, and without needing to
disclose their online banking credentials, share their
personal financial data with trusted third-party providers
(TPPs) of financial services. Open banking thus excludes
data sharing schemes that rely on “screen scraping.”3
16. However, “open banking” can be implemented in
various ways and there are important differences, for
example, between the scope of the UK’s open banking
project and the European Union’s second Payment
Services Directive, PSD2, which also enables the sharing
of financial data and is being implemented in the UK at
the same time as open banking.

1.1 Open banking obligations compared
with PSD2
17. Open banking in the UK differs from PSD2 in three
main respects.
18. First, its scope is narrower, since it applies only to
personal and business current accounts rather than all
payment accounts, reflecting the terms of reference for
the original CMA market investigation. PSD2, on the
other hand, applies to all payment accounts including
credit cards, charge cards and e-wallets.4

3 The process whereby a TPP would acquire the online credentials of a bank customer and
then use them to log into their account, in effect impersonating them.
2 See for example, Data Sharing and Open Data for Banks: A report for HM Treasury and
Cabinet Office (2014) by the Open Data Institute and Fingleton Associates for an early
example of UK Government’s recognition of the potential benefits of open banking.

4 In order to maintain consistency with PSD2, open API standards for payment accounts
other than current accounts have been developed as part of the open banking project and
are available free to all payment service providers.
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19. Second, the adoption of open baking standards is
only mandatory for 9 UK providers of current accounts,
albeit the largest in Britain and Northern Ireland respectively and accounting for around 90% of the UK market.
PSD2, by contrast, applies to all providers of payment
accounts. The CMA reasoned that since the open banking
standards were to be available, free, to all providers of
current accounts and that there would be a commercial
advantage to them in doing so, smaller providers would
adopt these standards in order to comply with PSD2.
20. Third, and possibly most importantly, in the UK the
providers covered by the CMA Order (often referred to as
the “CMA9”) are required to use common and open API,
data and security standards whereas PSD2, while implicitly
requiring the use of APIs, does not stipulate that the banks
have to adopt common API standards. As a result, under
PSD2 banks may adopt their own API, data and security
standards so long as they meet the general provisions of the
Directive. The CMA reasoned that common and open standards would make entry and expansion easier for smaller
app developers since, unlike in the EU and absent voluntary harmonisation of standards by banks,5 they would not
have to produce many different versions of their app.

1.2 The benefits of open banking services
21. There are two main ways in which open banking can
promote more effective competition: it can enable consumers to make more accurate and reliable product comparisons and it can facilitate the entry and expansion of new
digital service providers to compete with incumbent banks.
22. The benefits of open banking as a facilitator of
product comparison are most clearly evident in the case
of business bank accounts. In the UK, banks generally charge SME customers on a per transaction basis.
Patterns of account usage can vary quite considerably
between customers so, for example, the kinds of transactions that a small business which deals mainly in
cash providing goods and services locally undertakes
will differ greatly from those of a business which trades
just on the Internet, relies entirely on card transactions
and has customers all over the world. In these circumstances a comparison between banks of the charges to
an “average” customer are not likely to be helpful: the
SME requires the bespoke advice based on their transaction history that open banking enables.6
23. Open banking also facilitates the entry of providers of
services who are not themselves banks, but which provide
banking services. These may entail providing users with the
ability to view their payment accounts and analyse their
financial affairs (“account information”) or they may also
enable customers to authorise the movement of money in

5 The Berlin Group, for example, aims to foster interoperability and harmonisation of
payment standards.
6 OpenWrks and Swoop, for example, both provide developers and others with the technology to support such comparison services.
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and out of their accounts automatically (“payment initiation”). Providers of the latter services are subject to tighter
regulation given the higher risks associated with such
transactions.7
24. Account information and payment initiation services
provide different types of benefit. AISPs, for example,
may offer what are referred to as “aggregation” services
which enable users to see all their payment accounts in
one place, typically through a “dashboard” which usually
include analytics to help them manage their money
better. This would include showing consumers what they
are spending their money on and trends in their spending
patterns.
25. Although aggregator services are essentially “passive,”
they have the potential to provide more active guidance,
for example alerting consumers to cheaper sources of
credit on the basis of their current spending habits
and taking account of providers’ lending policies. For
example, one TPP in the UK scans the mortgage lending
market and compares deals on offer with the consumer’s
current provider. It can then alert customers using its app
to money-saving opportunities through switching having
already checked that the consumer meets the lender’s
eligibility criteria.8
26. AISPs can provide other tools to assist customers
manage their money more effectively. In the SME
business space, for example, this functionality is being
used by providers of cloud-based accounting systems
such as Xero and QuickBooks to, for example, allow
users to more easily reconcile their accounts receivable
with their cash in the bank.
27. PISPs, because they can move customers’ money
about for them, are able to offer “sweeping” services.
These can, for example, automatically pay money into
an account that is going into overdraft guaranteeing, if
the money is being loaned, to charge less than a bank
would for an overdraft. Sweeping services can also move
cash out of the current account into a (higher) interest-bearing account until it is required.9 Since a bank’s
most profitable customers are likely to include heavy
overdraft users and those who keep large cash balances
in their current accounts, sweeper services may be able to
exert significant competitive pressure on banks.
28. As well as fostering competition, open banking
can deliver benefits for vulnerable consumers. Debt
advisors can, for example, use open transaction data to
construct reliable and comprehensive Standard Financial
Statements and consumers with thin credit files can make

7 PSD2 distinguishes between two types of third-party provider: Account information
service providers (AISPs) and Payment initiation service providers (PISPs). The former are
authorised to offer “read-only”access to the customer’s transaction data, meaning the TPP
can view transactions but not execute them. The latter are authorised to use “read-write”
functionality, meaning that they can, with the customer’s permission, move money into and
out of their accounts. In practice, PISPs will be authorised as AISPs but not vice versa.
8 See for example MortgageGym’s planned service.
9 SafetyNet Credit is an example of a sweeping service provider.

2. Implementation
2.1 The Open Banking implementation
entity (OBIE)
29. The CMA was not able itself to define the common
technical standards that would be necessary to build
open banking. It therefore created a special purpose
vehicle, the OBIE, to provide a forum for discussion and
agreement by its stakeholders (including established and
challenger banks, FinTechs, as well as representatives of
consumers and SMEs) on the design and implementation of technical standards and ancillary measures that
would be necessary to ensure the ecosystem was secure
and fair to customers. These ancillary measures included
an accreditation process for third-party providers (in
addition to the authorisation requirements of the
UK’s financial regulator, the FCA) and the creation of
processes for the resolution of disputes.
30. The OBIE, funded entirely by the nine major banks,
was formed in October 2016 and has been in operation
since then with a staff, mostly contractors, of around 150.

2.2 The Implementation Trustee
31. Despite making full use of its Order-making powers,
the CMA could not guarantee that the stakeholders
represented on the OBIE would reach agreement over key
standards. Indeed, as the whole purpose of the project
was to subject the established banks to new vectors of
competition, their incentives might lead them to try and
delay or frustrate the implementation process.
32. Accordingly, the CMA not only obliged the nine
banks to make their “best endeavours” to reach agreement: it mandated the appointment of an Implementation
Trustee whose role was to supervise the implementation
process and, in the event of non-agreement between the
parties, impose a decision on them. The nine banks were
required to fund and resource this position at a level
approved by the CMA, whose approval would also be
needed for the proposed appointee and their mandate.
The current11 Trustee is Imran Gulamhuseinwala.

V. Where are we now?
1. Bank adoption: CMA9
33. The CMA9 banks were legally required to adopt the
open and common standards developed by the OBIE but
as there were some learnings that arose from the implementation process we describe these below.

1.1 The read-write API
34. The first major open banking release, the read-write
API was scheduled for mid-January 2018. Two banks
delivered on time: seven failed to meet the timetable that
we had set.
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use of their transaction data to demonstrate that they
run their financial affairs responsibly and, by doing so,
improve their credit score.10

35. The CMA is unable to levy fines in these circumstances but issued the seven banks with “Directions”12
specifying in some cases that they should appoint and
engage at their own expense professional services firms
to review the robustness of their plans for delivery and
report to the Trustee and the CMA on their progress.
In one case the CMA prevented a bank from launching
its own open banking product until its services were available to TPPs.
36. Even though by the second quarter of 2018 adoption
by the major banks had occurred there were considerable
differences between them in terms of the technical performance of their platforms, for example API response
times and availability/outages and, perhaps more significantly, between the friction encountered during customer
authentication journeys.
37. In some cases, customers had to click through over
a dozen screens to complete the authentication process
and access third-party open banking tools and in others
they were confronted by repeated safety warnings or had
to await the texting of one-time passwords. The effect of
all this was to make it less likely that the customer would
persevere with their journey, thus frustrating the objectives of the remedy.
38. Since the CMA had not specified in detail what
customer authentication journeys should or should
not entail in its Order, it was necessary to set out what
was expected of the banks in a guidance document.
Accordingly, the OBIE produced a set of customer experience guidelines (the “CEG”) and engaged in bilateral
meetings with each bank, going through their customer
journeys with them, comparing them to the CEG and
agreeing plans where there were gaps to close.

10 Credit Kudos, for example, enables consumers to use their transaction data to improve
their credit score. CreditLadder specifically helps tenants use their rental payment history
as part of a mortgage application.
11 Sadly, the original Trustee, Andrew Pinder, died within a few months of taking up his
position.

12 “Directions” are instructions issued to parties by the CMA requiring them to take or
refrain from specified actions in order to bring them into compliance with an Order.
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1.2 “App to App” redirection
39. The next major release was in March 2019 when the
“App to App” process (enabling bio-authentication)
was to be made available. This was a major milestone
for the open banking project as it had the potential to
reduce significantly the friction in the customer authentication journey by allowing customers to authenticate
themselves using a thumbprint or facial recognition, for
example, on their smartphone.
40. As with the earlier release, and although one bank
was early, several others were unable to deliver all of their
functionality by the due date, including a major bank
which asked for an extension of its deadline by several
months. Again the CMA issued Directions setting out
the steps that the banks seeking more time were required
to take to bring them back on track.
41. Adoption of the common API standards themselves
was, of course, mandatory for the nine banks subject to
the Order but they were under no obligation to adopt
the technology to launch products themselves. However,
all of the largest banks have now created and launched
aggregators, sometimes in partnership with FinTechs/
new digital service providers.13
42. When we designed our remedies we envisaged competitive pressure on the established banks arising from two
main directions: first, new (FinTech) entrants offering a
narrower range of banking services than the banks but
targeting their most profitable customers and second,
the established banks themselves who would need to try
harder to maintain and grow their customer base and
who would therefore be more likely to try and acquire the
customers of other major banks.
43. The launches by major banks of aggregators may be
significant because these products will, almost by definition, be mainly of interest to customers who also hold
accounts at rival banks and these customers may choose
to start looking at their financial affairs through the
rival’s “dashboard” instead. This, of course, raises the
potential but realistic prospect of disintermediation for
the major banks not solely, as originally envisaged, from
new and possibly unfamiliar third-party providers but
also from trusted high street banking brands.

13 See for example the partnership between NatWest and Tink.
com/2019/05/08/tink-natwest/

https://techcrunch.

Figure 1. Successful API
calls made by TPPs to banks
June 2018–July 2019, (millions)
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2. Adoption by non-CMA9
banks
44. Although the non-CMA9 banks are not obliged to
adopt the open API standards we thought that they would
do so voluntarily as it would be a simple route to PSD2
compliance. At the time of writing, four non-CMA9
banks are live with the OB standards with another 20 in
the wings, testing in the sandbox, and new applications
are coming in weekly as the PSD2 deadline approaches.
This gives us confidence that a significant proportion of
the non-CMA9 banks will eventually adopt the standard.

3. Adoption by third-party
providers (TPPs)
45. As of late May 2019 there are 60 TPPs live in production and another 150 in the regulatory approval pipeline.
TPPs at present are predominantly AISPs: of the live
TPPs, 58 are authorised as AISPs and 24 as PISPs though
the number of PISPs is increasing.
46. Why the entry rate of PISPs is slower than AISPs is
not clear but may be related to the functionality of the
read-write API. For example, sweeper services are likely
to work most effectively if the API enables recurring
payments of variable amounts. It currently does not do
so but a standard is in development and may be made
mandatory. Similarly, the process of providing refunds to
customers may not meet the requirements of providers
and may therefore need to be modified.

4. Consumer adoption
47. At the time of writing we do not know exactly
how many consumers are actively using open banking
products. The Fintech trade association in the UK estimates that around 2m consumers were using personal
financial management applications accessed through
screen-scraping in 2017 and we know that the TPPs
concerned are trying to convert these customers to API
usage. We have not attempted to de-duplicate these
providers’ customer lists since the cost of doing so would
almost certainly exceed the benefits, given the hoped-for
adoption of open banking products by a much wider
group of consumers and SMEs.

5. International adoption
49. Outside of Europe, open banking is being implemented or contemplated in some 20 jurisdictions, particularly in the Asia Pacific region but also in the Americas
and Africa. Again, the nature and scope of these implementations differ as do their objectives. In some jurisdictions, such as Mexico, they are grounded in a desire
to increase financial inclusion; in Australia they originate from a belief that consumers have a right to control
their own data, banking being the first iteration of a
“consumer data right.”
50. Despite different objectives, the basics of these
ecosystems are likely to be much the same and, based on
the UK experience these will probably need to include
that: information will be shared using open standard,
common APIs (though perhaps initially just read-only);
customer authentication protocols will be put in place;
providers will be subject to some form of authorisation
or accreditation; the regulator or the industry concerned
will have to establish a liability model to ensure clarity
for customers and other participants if things go wrong.

VI. Conclusions
51. Open banking has been an unprecedented intervention
by a competition authority. By giving customers control
over their own data, we have sought to open up banking
markets to new forms of competition, while taking care
to preserve the integrity and security of the retail banking
system. We are nearing the end of the implementation
phase and have learned some lessons along the way that
may be of value to other agencies.
52. Firstly, we have found that compulsion or the threat
of it will generally be necessary to implement open
banking—or similar initiatives—successfully and within
a reasonable timeframe. It seems very unlikely to us
that banks would have voluntarily agreed and adopted
common API standards, for example, without at least
the threat of compulsion if they fail to act voluntarily.
Even where banks have expressed a desire to adopt open
banking, as appears to be the case in PRC, it may be
necessary for government or a regulator to stipulate the
actual standard to be adopted.

53. In the UK, for example, open banking proposals
had been circulating for several years with no evident
progress on a voluntary basis. It was not until the CMA
used its powers to create the OBIE and oblige the banks
to develop and adopt open and common API standards
that the ecosystem began to evolve.
54. Secondly, while diversity of approach is a general
benefit of competition, there may be risks in allowing
individual banks discretion over the way they interpret
certain requirements or in leaving this in the “competitive space.” Banks may have the incentive and the opportunity to use these to, for example, build unnecessary
friction into customer authentication journeys. In a
sector characterised by inertia it is very easy for a bank to
“nudge” customers away from using open banking tools:
a few milliseconds slower response times; an extra screen
or two to click through; prominent risk warnings; unnecessary authentication steps generally.
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48. That said, we can as a proxy for consumer adoption
measure volume usage of the open banking APIs even if
this cannot be translated into customer numbers. In July
2018 there were 3 million API calls; this July there were
80 million.

55. Thirdly, with a project of this complexity and
ambition, results will not be achieved overnight. We have
had to remind ourselves and others that the timeframe
for introducing open banking resembles growing a tree
more than boiling an egg. With this in mind, we had two
specific lessons to help maintain pace and momentum:
– Regulators should be prepared to countenance
launching a “minimum viable product.” The first iteration of open banking may not be perfect in terms
of a frictionless customer journey (though it must, of
course, be 100% secure) but it may be preferable to have
a prototype available to help establish through market
testing the best way forward.
– Regulators should not set deadlines that accommodate the slowest moving banks. In the UK the pace at
which the different banks could absorb the changes
necessary to implement open banking varied quite a lot.
Rather than proceeding at the “pace of the slowest,” we
decided to set realistic but robust deadlines, accepting
the risk that some banks might fail to keep pace with
what we judged was a challenging but achievable timescale. This has required some robust enforcement in
relation to those banks who missed deadlines, but has in
our view led to a more timely implementation, without
compromising quality.
56. Finally, competition authorities should challenge
assertions—for example, by larger banks or by prudential regulatory authorities—that competition is the
enemy of financial stability. Whereas some prudential
regulators have deemed this to be the case, the Bank of
England thinks otherwise, and we agree: we have seen no
convincing evidence that uncompetitive financial systems
are inherently more stable than competitive ones. Should
problems emerge within the open banking ecosystem
they could be swiftly contained in what is a highly regulated, data-rich market sector. A greater risk, in our view,
is of protected incumbents who are “too big to fail.” n
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I. Introduction
1. Digital technology and big data have transformed the
competitive landscape of the banking sector by allowing
entrants to offer more efficient, diversified and affordable
services. Incumbent financial institutions face increasing
competition from new entrants including fintech firms,
challenger banks, established tech companies and
companies providing third-party data services (e.g., firms
providing big data storage and analytics, programming
interfaces, etc.). In this new landscape, the availability of,
and access to, data has become a key competitive driver.
While big data presents new opportunities, the scope
of available data and how to govern access to that data
pose new challenges for the industry and for competition authorities around the world. Key questions include
whether incumbents should be required to share their
data with new market entrants; whether, and to what
extent, access to and use of big data can be considered to
confer market power; and whether and, to what extent,
concerns around big data should be considered under
competition law as opposed to data protection rules. Any
discussion on data access will inevitably be closely linked
to the specificities of the market, the type of data, and its
use and importance as a tool to compete.
2. In this article we examine recent and legislative initiatives that address issues surrounding access to data, specifically for the fintech sector, as well as more broadly. While
there is currently no established European Commission
(“Commission”) or national legal framework on how
to deal with access to data in the banking sector in any
Member State of the European Union, we examine how
the wider ongoing policy debate around access to data
in the wider digital sphere is equally relevant to some of
the questions surrounding the role of data in the fintech
sector.

II. Recent sectorbased initiatives
3. The second Payment Directive 2015/23661 (“PSD2”)
entered into application on 13 January 2018 and sets
out the regulatory framework that facilitates access to
customers’ account data. Most Member States have transposed the rules and adopted national regulations to give
the PSD2 effect. The PSD2 enables new regulated market
entrants other than banks (i.e., fintech and other tech
companies entering the payment services sector such as,
for example, Apple Wallet, Google Pay and Samsung Pay)
to access a customer’s bank account information and associated data and/or request payments, with a customer’s
explicit consent. Some Member States have introduced
related initiatives, with the UK leading the way with its
“Open Banking” initiative, which gives customers more
control over their personal account data and has enabled
them to share their current account information securely
with third-parties since January 2018.2 In the U.S., by
contrast, while banks are subject to certain restrictions
on how they can use customer data under the GrammLeach-Bliley Act, there is no legislation similar to “PSD2”
governing non-financial institutions. Rather, the U.S. has
adopted a sectoral and state-specific approach to data
usage and privacy.
4. The Commission’s Regulatory Technical Standards for
strong customer authentication and common and secure
open standards of communication have been central to

1 Directive (EU) 2015/2366 of the European Parliament and the Council of 25 November
2015 on payment services in the internal market, amending Directives 2002/65/EC,
2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing
Directive 2007/64/EC.
2 This initiative followed the UK Competition and Markets Authority (“CMA”)’s Retail
Banking Market Investigation, Final Report, 9 August 2016.
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5. Neither the PSD2 nor these sectoral pieces of legislation
contain provisions giving financial authorities specific
competences regarding the protection of competition in
the payment services sector, and the general competition
law enforcement framework remains applicable.
6. A number of national competition authorities in the
EEA have published studies8 on the impact of fintech
in the financial sector, each of which, identify new challenges and potential risks of foreclosure of new entrants
by incumbent banks and make a number of recommendations to reduce those risks. These authorities highlight
the lack of incentives for banks to grant fintech and tech
companies access to key account data. The Portuguese
authority, for example, warns that the risks of foreclosure it identified are not completely dispelled by the
PSD2; while the Dutch authority calls for a refinement
of the conditions set out in the PSD2 and implementing
regulations.9

3 Commission Delegated Regulation (EU) 2018/389 of 27 November 2017 supplementing
Directive (EU) 2015/2366 of the European Parliament and of the Council with regard
to regulatory technical standards for strong customer authentication and common and
secure open standards of communication, in force since 14 March 2018. The Regulation
applies from 14 September 2019. However, some general obligations for access interfaces
apply since 14 March 2019.
4 Proposal for a Regulation of the European Parliament and of the Council concerning
the respect for private life and the protection of personal data in electronic communications and repealing Directive 2002/58/EC (Regulation on Privacy and Electronic
Communications), COM(2017)10 final, 10 January 2017.
5 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal data
and on the free movement of such data, and repealing Directive 95/46/EC, OJ L 119,
4.5.2016.

7. However, in March 2018, the Joint Committee of the
European Supervisory Authorities (“ESAs”) published a
report on big data analyzing its impact on consumers and
financial firms.10 Interestingly, the ESAs found that while
the development of big data poses some potential risks
to financial services customers, currently the benefits of
innovation outweigh these and many of the risks identified are mitigated by existing legislation.11
8. In a study on competition issues in fintech published
in July 2018 (“the Study”),12 the European Parliament’s
ECON committee noted the difficulty of applying traditional competition assessment tools (such as market definition and market power) in fintech because of the broad
landscape of users, operators, services and strategies.13
Traditional market indicators such as market shares,
prices or profit margins fail to explain the economic relationships between supply and demand in the provision
of fintech services given that some of these services are
offered free or are provided through multi-sided platforms with several stakeholders intertwined.14 The Study
also stressed the role of data in assessing the competitive position of a company and that control over unique
datasets should be one of the main factors to consider
when assessing potentially anticompetitive conduct.15
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achieving the objectives of the PSD2.3 Other important
legislation for the sector includes the proposed revised
e-Privacy Regulation4 designed to establish a new legal
framework for privacy of electronic communications
together with the General Data Protection Regulation5
(“GDPR”); the Network and Information Systems
Directive, which requires financial institutions to take
appropriate cybersecurity measures;6 and the Unfair
Commercial Practices Directive.7

9. However, the Study concluded that, currently, the
market for fintech services is “too fluid”16 to reach firm
conclusions on the existence of competition concerns that
would necessitate “the deployment of competition tools on
a large-scale basis.”17 It also noted that competition rules
by themselves may be insufficient to ensure a level playing
field and stressed that under competition rules, a refusal to
access/supply constitutes an anticompetitive conduct only
in cases of “essential facilities”, a concept that may not
easily apply to datasets.18 For instance, in Oscar Bronner,
the Court of Justice of the European Union (“CJEU”)
ruled that a product or service is indispensable if there are
no alternative products or services and there are obstacles, technical, legal or economic, which make it impossible or unreasonably difficult for a company active in
the downstream market to develop products or services
without access to the indispensable ones in the upstream
market.19 The Study noted that “in the age of big data,
where advanced data capture techniques allow for the
creation of valuable datasets at a reasonable cost, it is

6 Directive (EU) 2016/1148 of the European Parliament and of the Council of 6 July 2016
concerning measures for a high common level of security of network and information
systems across the Union.
7 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005
concerning unfair business-to-consumer commercial practices in the internal market and
amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC
of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of
the European Parliament and of the Council (“Unfair Commercial Practices Directive”).
8 Dutch Competition Authority study, Fintechs in the payment system: the risk of foreclosure, 19 December 2017 - the authority stated on its website it “will keep a close watch
on whether or not banks offer providers of new payment products access to payment information. If necessary, ACM can take enforcement action against anticompetitive practices”;
UK Financial Conduct Authority Business Plan 2018/19, 9 April 2018 - the FCA stated
it will review the use of data by financial services firms in order to assess potential opportunities and harms and where the FCA may need to intervene, p. 27; Spanish Competition
Authority’s market study on the impact on competition of technological innovation in the
financial sector (fintech), E/CNMC/001/18, 13 September 2018; Portuguese Competition
Authority’s Issues Paper, Technological Innovation and Competition in the Financial
Sector in Portugal, October 2018.
9 Spanish Competition Authority’s market study on the impact on competition of technological innovation in the financial sector, op. cit., p. 7.

10 Joint Committee of the European Supervisory Authorities, Joint Committee Final Report
on Big Data, JC/2018/04, 15 March 2018.
11 Id., p. 23, para. 105.
12 Study requested by the European Parliament ECON committee, Competition issues in the
Area of Financial Technology (fintech), July 2018.
13 Ibid.
14 Ibid.
15 Id., p. 13.
16 Id., p. 15.
17 Ibid.
18 Id., p. 88.
19 Case C-7/97, Oscar Bronner GmbH & Co. KG v. Mediaprint Zeitungs- und Zeitschriftenverlag
GmbH & Co. KG, judgment of 26 November 1998, ECLI:EU:C:1998:569, para. 38–46.
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difficult to consider a dataset as ‘indispensable’. In the field
of payment services, for example, access to data by competitors is a matter addressed by financial regulatory rules”.20
In its Annual Economic Report 201921, the Bank for
International Settlements (“BIS”) notes that while the
entry of big tech companies into financial services could
make the sector more efficient, their role in finance raises
issues that go beyond traditional financial risks. To tackle
these issues, BIS calls for global regulatory and policy
coordination between financial regulators, competition
authorities and data protection bodies.
10. These reports raise the question as to whether the role
of big data is different in the fintech space, and whether
competition law principles considered for other data-rich
sectors, should similarly apply to the financial sector. We
summarize below the main policy initiatives surrounding
the competition law assessment of big data generally.

III. Recent
competition policy
initiatives
11. In their joint report on big data issued in May 2016,
the French and German competition authorities identified refusals to give access to data and discriminatory
access to data as potential competition issues resulting
from the collection of big data in the digital economy and
identified two parameters of particular relevance when
assessing the interplay between data, market power and
competition law: the scarcity of data or ease of replicability and the scale and scope of datasets.22
12. In April 2017, the Organisation for Economic
Co-operation and Development (“OECD”) called for
caution in reacting to the challenges posed by big data.23
In particular, authorities should examine on a case-bycase basis whether, in the relevant market, the data is
replicable, whether it can be collected from other sources,
the degree of substitutability between datasets, how
quickly data becomes outdated and how much data a
potential entrant needs to compete.24 The OECD noted
that extreme remedies such as requirements to share data
should be carefully weighed and used only when there are
no less intrusive alternatives.25

14. On 4 April 2019, the Commission published a report27
prepared by three special advisers (“the Advisers”)
appointed by Competition Commissioner Margrethe
Vestager to explore how EU competition policy should
evolve in the digital age. The Advisers identified strong
“economies of scope” across the digital economy, which
favour the development of ecosystems, giving incumbents a strong competitive advantage that makes them
“very difficult to dislodge”.28 The Advisers also identified
a “reasonable concern that dominant digital firms have
strong incentives to engage in anti-competitive behaviour”
that require “vigorous” competition enforcement and
adjustments to the way competition law is currently
applied,29 including potential data-sharing or interoperability remedies for dominant technology companies
if required to ensure effective competition.30 While the
Advisers considered that the existing basic framework
of EU competition law remains relevant and sufficiently
flexible to protect competition in the digital age, they
advocated a departure from certain established concepts,
doctrines and methodologies—such as consumer welfare,
market definition and market power—and more emphasis
on theories of harm and identification of anti-competitive strategies.31
15. Discussing access to data, the Advisers noted that
there are cases where an obligation to ensure data
access—and possibly data interoperability—“may need
to be imposed”32 and added that “[w]here vertical and
conglomerate integration and the rise of powerful ecosystems may raise concerns, requiring dominant players to
ensure data interoperability may be an attractive and efficient alternative to calling for the break-up of firms—a way

20 Study requested by the European Parliament ECON committee, op. cit., pp. 88–89.

26 Unlocking digital competition, Report of the Digital Competition Expert Panel,
13 March 2019.

21 Bank for International Settlements, Annual Economic Report: III. Big tech in finance: opportunities and risks, 23 June 2019.

27 Competition Policy for the Digital Era, a report by Jacques Crémer, Yves-Alexandre de
Montjoye, Heike Schweitzer, 4 April 2019.

22 French Competition Authority and Bundeskartellamt, Competition Law and Data,
10 May 2016, p. 53.

28 Id., p. 3.

23 OECD, Big Data: Bringing Competition Policy to the Digital Era, Executive Summary,
DAF/COMP/M(2016)2/ANN4/FINAL, 26 April 2017, p. 3.
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13. On 13 March 2019, the Digital Competition Expert
Panel appointed by the UK Chancellor of the Exchequer
and chaired by Professor Jason Furman, former chief
economist to U.S. President Obama, issued a similar
report26 making strategic recommendations for changes
to the UK’s competition framework to face the opportunities and challenges of the digital economy. The report
stressed the need to fast-track enforcement in digital
markets, placing less reliance on large fines and enabling
action that targets and remedies issues more directly, while
lowering the standards for judicial review. The report
also proposed the establishment of a pro-competition
digital markets unit tasked, notably, with the implementation of personal data mobility (i.e., giving consumers
greater control of their personal data, in a similar way
to the “Open Banking” initiative) and systems built on
open standards.

29 Ibid.
30 Id., p. 9.

24 Id., p. 4.

31 Id., p. 3.

25 Ibid.

32 Id., p. 9.
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16. Similar initiatives have been undertaken in the U.S.,
where the Federal Trade Commission (“FTC”) for
example recently held public hearings discussing the
challenges posed by new technologies to competition and
enforcement priorities, including the role data plays in
this context.35 These hearings followed earlier reports by
the FTC focused on the impacts of big data on privacy
and competition in the digital space.36 At the state level,
the California Consumer Privacy Act, which goes into
effect in 2020, provides California consumers with a
right to access their information in a portable format, in
part, so they can more easily transition between service
providers.

IV. Competition
policy principles for
big data in the fintech
space
17. The Commission historically devoted attention to
the relevance of datasets in its merger practice (e.g.,
Thomson/Reuters,
Google/DoubleClick,
TomTom/
Tele Atlas, Facebook/WhatsApp, Verizon/Yahoo, Sanofi/
Google/DMI JV, Microsoft/LinkedIn, Bayer/Monsanto,
Apple/Shazam). In none of these cases, however, did it
identify data as an important competitive asset, or separately define and assess a market for data products or
datasets. In its August 2014 Facebook/WhatsApp decision,37 the Commission concluded that privacy-related
concerns arisingfrom the increased concentration of data
within the control of one company as a result of a transaction would fall within the scope of EU data protection rules, not of the EU competition law rules. Assessing
the competitive significance of the data involved, the
Commission concluded that a number of alternative providers would continue to offer targeted advertising after the relevant transaction, and a large amount
of internet user data that is valuable for advertising
purposes is not within Facebook’s exclusive control.
In its December 2016 decision on the Microsoft/LinkedIn

33 Id., p. 125.
34 Id., p. 76.
35 FTC Hearings on Competition and Consumer Protection in the 21st Century held during
fall 2018–spring 2019.
36 FTC Report, Big Data: A Tool for Inclusion of Exclusion? Understanding the Issues,
January 2016,
37 Case M.7217, Facebook/WhatsApp, European Commission unconditional clearance decision of 3 October 2014.

transaction,38 the Commission essentially confirmed its
approach in Facebook/WhatsApp that privacy-related
concerns do not generally fall within the scope of EU
competition law. In that decision, however, it clarified
that privacy-related concerns can be taken into account
in a competition assessment to the extent that consumers
see it as a significant factor in the quality of the services
offered.39
18. In its more recent antitrust decisions, the Commission
assessed the importance of big data more critically. In
Google Shopping, the Commission concluded that the
sheer accumulation of data, which is otherwise freely
available, can effectively constitute a barrier to entry.40
19. Similar focus on data issues is growing in EEA
Member States, with developments to watch. In Germany,
the Federal Cartel Office («FCO») recently considered
that Facebook’s collection and combination of user
data from various sources without the user’s voluntary
consent violate European data protection provisions
which could be enforced also as an “exploitative abuse”
under German competition law rules. The decision is
novel in that it constitutes the first decision in which a
competition authority has based its finding of an abuse
of a dominant position under competition law on a violation of data protection and privacy rules.41 On appeal,
the Higher Regional Court of Düsseldorf suspended
the FCO’s decision, notably, because it failed to explain
how Facebook’s violation of European data protection
rules affects competition.42 Reportedly, the FCO intends
to appeal against this ruling to Germany’s Federal
Court of Appeal. In France, the competition authority
required GDF Suez43 (now ENGIE) to give access to its
competitors, at its own expense, to some data of its client
database to enable them to compete on an even footing
as the gas markets opened up. The French authority had
found that GDF Suez at the time had “significant advantage” over its competitors, potentially excluding competition. GDF Suez had used a large volume of consumer
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that allows us to continue to benefit from the efficiencies of
integration”.33 The Advisers noted that a broad dissemination of data must, however, be balanced against the
need to ensure sufficient investment incentives for firms
to collect and process data, as well as the need to protect
privacy and business secrets.34

38 Case M.8124, Microsoft/LinkedIn, European Commission conditional clearance decision
of 6 December 2016.
39 Reference is made in this respect to the May 2019 Lear report on ex-post assessment of
merger control decisions in digital markets, prepared for the CMA. The report assesses
several recent merger decisions of the CMA involving tech and big data companies with a
critical eye regarding the authority’s insufficient assessment of, e.g., user experience or influence from the datasets at issue.
40 Case AT.39740, Google Search (Shopping), prohibition decision (Art. 102 TFEU) of 27
June 2017.
41 Bundeskartellamt, decision B6-22/16 of 6 February 2019, .. Germany’s Federal Cartel
Office prohibited Facebook Inc., its subsidiaries Facebook Ireland Ltd. and Facebook
Germany GmbH (together “Facebook”) from making the use of its social network conditional on the collection of user data from multiple sources without the user’s voluntary
consent. While the FCO did not impose fines on Facebook, it restricted the way Facebook
can collect and process user data from third-party sources, including Facebook-owned services, such as Instagram or WhatsApp.
42 Oberlandesgericht Düsseldorf Beschluss, Facebook v Bundeskartellamt, VI-Kart 1/19 (V),
26 August 2019 [in German].
43 French Competition Authority, decision 14-MC-02 on interim measures of 9 September
2014. The authority’s decision was upheld by the Paris Court of Appeal, but this judgment is currently under appeal to the Court of Cassation. On 22 March 2017, the French
Competition Authority fined ENGIE €100 million for abusing its dominant position by
using in particular its historical data file to convert its customers on regulated gas tariffs
to market-based contracts for gas and electricity.
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data to facilitate customer switching from regulated to
unregulated offers, and to “win back” customers who
had switched to competing unregulated offers. In the
Netherlands, the Dutch competition authority recently
imposed, for the first time, access to data and to digital
platform remedies when it conditionally approved the
acquisition of Iddink Group by Sanoma Learning.44 By
comparison, in the U.S., the FTC settled its case against
CoreLogic’s acquisition of DataQuick Information
Systems by ordering CoreLogic to license data assets to
a divestiture buyer to ensure its viability as a competitor.
20. Even if case law is developing in relation to the assessment of data as competitive assets in competition law
analysis, there is no clear precedent on how data issues
should be assessed in the financial sector, or if there
are different factors at play when it comes to financial
or payment markets. Some important assessments may
nevertheless be underway. One case to watch concerns the
Commission investigation of Polish and Dutch banking
groups. In October 2017, the Commission conducted
dawn raids at Polish and Dutch banking groups over
online access to bank account information by competing service providers. The press release indicates the
Commission’s concerns that “[t]hese alleged anti-competitive practices are aimed at excluding non-bank owned
providers of financial services by preventing them from
gaining access to bank customers’ account data, despite the
fact that the respective customers have given their consent
to such access”.45 It is also clear that the Commission is
paying close attention to the emergence of new contactless mobile payment services such as Apple Wallet,
Google Pay and Samsung Pay.46
21. Query how competition law issues surrounding the
use of data should be assessed in the financial services
context. Four key parameters of assessments have been
put forward to assess the interplay between data, market
power and competition law: whether the parties actually
own or control the data; whether, in the relevant market,
the data is replicable; whether the data is unique or

44

Dutch Competition Authority press release, ACM conditionally clears acquisition of
Iddink Group by Sanoma Learning, 29 August 2019.

45 European Commission press release, MEMO/17/3761, 6 October 2017.
46 In a letter addressed to the European Parliament in response to concerns raised over
the rollout of Apple’s payment technology in Germany, Margrethe Vestager wrote “the
Commission is closely following these developments and their impact on the mobile payment
sector,” as reported by MLex, “Contactless-mobile payments under ‘close’ EU watch,” 3
October 2018.
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reasonably available substitutes exist; and whether the
relevant data constitutes a critical input to compete.
However, these parameters leave many open questions
when assessed in the context of financial services, where
sectoral legislation addresses many of the risks associated
with big data in connection with confidentiality, privacy
and security, and where arguably markets may have lower
barriers to entry, or are more fluid, as some of the reports
have referenced.
22. In the financial services sector, it may be challenging
to enforce any mandatory data sharing to ensure effective competition for a number of reasons. First, it may be
unclear what legal rights fintech providers actually have
in the data they hold. While such providers control the
data they possess, customers may argue that they own
the data regarding their own financial transactions while
institutional counter-parties to transactions may claim
the data is at least partly owned by them. In such cases,
solutions based on data portability or data property
rights may suffice. Second, data in the fintech space is
often an amalgam of raw data coupled with proprietary
analytics and data, and it is often difficult to parse them.
Obligating a fintech company to share its raw data may
not be sufficient to level the competitive playing field,
but requiring the sharing of blended data might effectively require a company to disclose proprietary techniques or algorithms. Third, while there has been close
regulatory focus on so-called big data, in many use cases,
small datasets can be extremely valuable and powerful.
Any regulatory policy that focuses on large players and
large data sets may therefore create an imbalance in the
marketplace. .
23. Many of the questions raised are, of course, not
specific to the financial services sector, but they raise
particularly interesting questions when assessed in the
context of data sets that are already heavily regulated
or constrained and where rights to data may not be
straightforward. n
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1. Banks, regulators and industry commentators all agree
that big tech entry in the retail banking sector represents
an imminent threat for traditional banks. Santander notes
that big techs “have at their disposal a great deal of consumer
data to immerse themselves in the financial market,” and
that “they wouldn’t be afraid to look directly in the eyes of
some of the biggest Banks in the world to offer their clients
all kinds of financial products. Information is gold, and they
have ‘golden bars of information’.”1 BBVA believes that
“[d]ata will be the key in the battle between banks and big
tech.”2 The UK Financial Conduct Authority states that
“[i]n terms of where we think real challenges are going to
come into this market, it will be potentially around the entry
of Big Tech firms.”3
2. However, so far, big techs’ entry in the EU and US retail
banking markets in competition with traditional banks
has been limited, and mostly focused on selected market
segments, such as payment services and, to a lesser extent,
consumer lending.
3. This is in sharp contrast to the flat-out entry of big
tech companies in retail banking in Asia, and especially in
China. The different speed of entry may be explained by
profound differences between the Asian and EU and US
retail banking markets, including in relation to supply-side
factors, demand-side factors and regulatory framework.

1 Santander Global Tech (2019), Fintech and Bigtech, how have they
changed the banking industry?, https://santanderglobaltech.com/en/
fintech-bigtech-how-have-they-changed-banking-industry.
2 C. Álvarez (2018), Data will be the key in the battle between banks and big tech, https://
www.bbva.com/en/data-will-be-the-key-in-the-battle-between-banks-and-big-tech.
3 Reuters (2018), UK watchdog says Big Tech pose biggest threat to
banks, https://www.reuters.com/article/us-britain-banks-competition/
uk-watchdog-says-big-tech-pose-biggest-threat-to-banks-idUSKBN1OH1NA.
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4. This article explores those factors and is organised in
three main parts: part I sets out some facts; part II, which
constitutes the bulk of the article, discusses the factors
that may explain the different approaches of big techs in
China vs in Western countries; and part III concludes.

I. Some facts
5. Big techs have started to offer payment services in
the EU and the US,4 with Apple Pay and Google Pay
becoming mainstream means of payment. However,
they have not—with few exceptions—entered other retail
banking markets.
6. The only relevant exception so far is Amazon Lending,
launched in 2011, which provides loans to small and
medium enterprises (SMEs) operating in the Amazon
Marketplace, assessing the creditworthiness of its
borrowers using the myriad of data that it accumulates on
its e-commerce platform.
7. Big techs have entered more forcefully and more widely
the Chinese retail banking market, where they have established one-stop shopping ecosystems, like Alibaba’s Ant
Financial, which offers a wide range of financial services
to consumers and SMEs, including current accounts,
payments, lending, asset management and insurance (see
Table 1, setting out the example of Alibaba and Tencent).
8. For example, Alibaba’s MYBank—launched by Ant
Financial in 2015—accepts deposits and provides loans.
As of June 2017, MYBank extended total loans of

4 For example, Apple Pay, Google Pay, Amazon Pay, Messenger Pay (Facebook) and
Microsoft Pay.
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approximately $17 billion, and Alibaba as a whole issued
nearly $100 billion of loans over the past five years.5 To
assess the creditworthiness of its borrowers, MYBank
(and Alibaba more in general) leverages on the information on its users it collects through inter alia Alibaba’s
e-commerce platforms.6 WeBank, China’s first digital bank
initiated by Tencent, argues that it only finances around
20% of its loans using its deposits, and that it syndicates
the remaining 80% to other banks.7
9. Alibaba also runs a wealth management platform—Ant
Fortune—that reaches 180 million users and recommends
funds based on the user’s financial profile.8 Ant Fortune’s
users can invest in the biggest money market mutual
fund, Yu’e Bao, also part of the Ant Financial Group.9
Alibaba, through Ant Insurance Service, is also a major
distributor of insurance products, with nearly 400 million
users,10 and it is a strong player in the payment segment,
with its mobile payment platform Alipay. Alipay has more
than 870 million active users globally,11 more than three
times Apple Pay’s 270 million registered users and over one
hundred times more than Google Pay’s 8 million active
users.12
Table 1: Bank retail penetration

Current
accounts
Payment

Alibaba

Tencent

(MYBank)

(WeBank)

(Alipay)

(WeChat, Tenpay)

Lending

(MyBank)

(WeBank)

Asset
management

(Ant Fortune, Yu’e
Bao)

(got licence)

Insurance

(Ant Insurance
Services)

(WeSure platform)

Amazon
x
(Amazon Pay)
(Amazon Lending)
x
x

Source: Authors based on (i) internet research; (ii) Financial Stability
Board (2019), FinTech and market structure in financial services: Market
developments and potential financial stability implications; and (iii) N. Bilotta
and S. Romano (eds.) (2019), The Rise of Tech Giants. A Game Changer in
Global Finance and Politics.

5 Institute of International Finance (2018), A New Kind of Conglomerate: Bigtech in
China; and Citi GPS (2018), Bank of the Future: The ABCs of Digital Disruption in
Finance.

II. Why is China
different?
10. The facts summarised above raise the question why
big techs entered in Asia—and in particular in China—so
significantly, but they did not do it to any similar extent
in the EU and in the US. We believe that this is due to a
number of concomitant factors, including:
– regulatory differences;
– low level of banking penetration in China;
– socio-demographic differences;
– different “co-opetition” strategies;13 and
– fear of a regulatory backlash.
We discuss each of these factors below.

1. Regulatory differences
11. In the aftermath of the financial crisis, EU and US
financial regulators implemented new regulations or strengthened existing regulations in order to reduce the risk of a
Apple

Google
x

(Apple Pay)
x
x
(collaboration:
Allianz)

Facebook
x

Microsoft

x

(Google Pay)

(Messenger Pay)

(collaboration:
Lending Club)

(collaboration:
Clearbank)

x
(Microsoft Pay)
x

x

x

x

x

x

x

future financial meltdown. Compliance with these regulations has since become very burdensome for banks, and—
as The Economist puts it—the past decade has witnessed
a compliance boom in banking.14 As a way of example,
82 new regulations or changes to existing regulation were
introduced in the US in the third quarter of 2014, a total
of 3,404 pages, implying that the average financial institution having to devote 653 additional employee hours to
handle the new regulation in that quarter.15 Tight regulation, especially on deposits and consumer protection, may
have kept big techs away from retail banking so far in the
EU and the US.

6 Time (2019), How China Is Using “Social Credit Scores” to Reward and Punish Its
Citizens, https://time.com/collection-post/5502592/china-social-credit-score.
7 P. Guy (2018), China’s Ant Financial and WeBank – ‘Too Big to Regulate’, https://www.
regulationasia.com/chinas-ant-financial-and-webank-too-big-to-regulate.
8 A. Concepcion (2019), HowAnt Financial Became the Largest Fintech in the World, https://
www.applicoinc.com/blog/ant-financial-services-platform-largest-fintech-in-world.
9 Reuters (2019), China’s giant money market fund relaxes investment
restrictions,
https://www.reuters.com/article/us-ant-financial-funds/
chinas-giant-money-market-fund-relaxes-investment-restrictions-idUSKCN1RM0MF.
10 N. Bilotta and S. Romano (eds.) (2019), The Rise of Tech Giants. A Game Changer in
Global Finance and Politics.
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13 “Coopetition is the act of cooperation between competing companies; businesses that engage
in both competition and cooperation are said to be in coopetition. Certain businesses gain an
advantage by using a judicious mixture of cooperation with suppliers, customers, and firms
producing complementary or related products. Coopetition is a type of strategic alliance that
is particularly common between software and hardware firms.”Investopedia, at https://www.
investopedia.com/terms/c/coopetition.asp. See also A. Brandenburger and B. J. Nalebuff,
Co-Opetition, Doubleday & Co, 1997.

11 L. Louise (2018), Alibaba Revenues Rise but Ant Financial Makes a Net Loss, in Financial
Times, https://www.ft.com/content/6d756d0e-4f9f-11e8-9471-a083af05aea7.

14 The Economist (2019), assessing the creditworthiness of its borrowers using the myriad of data that it accumulates on its e-commerce platform (https://www.economist.com/finance-and-economics/2019/05/02/
the-past-decade-has-brought-a-compliance-boom-in-banking).

12 N. Bilotta and S. Romano (2019), The Rise of Tech Giants. A Game Changer in Global
Finance and Politics.

15 P. Ryan (2014), Compliance Burdens on FIs Increased 26% in 3Q, https://bankinnovation.
net/2014/11/compliance-burdens-on-fis-increased-26-in-3q.
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13. Consistently with this explanation, recent research from
the Bank of International Settlements shows that easing in
regulation increases the level of credit of big tech companies
by 2.3%.18 Also supporting this explanation, Reuters indicates that Ant Financial is now considering a shift away from
payment and consumer finance services towards the provision of technology services as a result of growing regulatory
pressure on its core financial businesses, including payments,
micro lending and wealth management. In particular,19 the
Chinese central bank is expected to raise the reserve funds
ratio of third-party payment companies to 50% and is
expected to raise it further to 100%; as to micro-lending,
tighter regulation is being implemented regarding source of
funding; and as to wealth management, Ant Financial has
set caps to limit the amount users can invest in Yu’e Bao
following a requirement to control the size of the fund.
14. Not surprisingly, many believe the lenient regulatory environment is the main reason why big techs have been particularly successful in China and in other Asian countries.20

2. Lower level of banking
penetration in China
15. Another factor that may have favoured big techs’ entry
in China is the business opportunity available to those
companies due to at least two factors: a lower level of
banking penetration and a rising affluent class.

16. As to the lower banking penetration, the World Bank
indicates that 94% of adults reported having a bank
account in 2014 in high-income OECD economies as
opposed to 69% in East Asia and the Pacific.21 The World
Bank also indicates that between 2011 and 2014 bank
account penetration in China increased by 15 percentage
points overall, an increase of 180 million individuals, and
that it increased by 8 percentage points among the richest
60% of the population.22 The World Bank also indicates
that only about 4% of unbanked individuals said that the
reason why they had no bank account was because they
did not need one.
17. This suggests that financial exclusion is a big problem,
especially in Asia, where most unbanked citizens live.
Alibaba and Tencent, among others, have been able to fill
this gap somewhat, providing credit and payment services
to those without bank accounts. The rising middle class in
China represents an attractive business opportunity to big
techs entering the Chinese retail banking sector: McKinsey
estimates that the assets held by China’s affluent middle
class are expected to grow by about $3.4 trillion between
2014 and 2020.23

On-Topic

12. Regulation is instead much more favourable to
entrants and to financial innovation in China. Firstly,
regulations are much less intrusive. Secondly, enforcement
of existing regulations is laxer. For example, Bilotta and
Romano (2019) explain that MYBank has heavily relied
on borrowed funds from other lenders to support its
loans and that—while the Chinese central bank requires
commercial banks to have their interbank funding at
under one third of their total liabilities—in each of 2016
and 2017 interbank funds accounted for more than a half
of MYBank’s liabilities. Yet, MYBank was not requested
to change its liability sheet.16 Thirdly, regulation in China
limits the ability to compete of state-owned banks, creating
a more attracting environment for entrants, including big
techs. Bilotta and Romano (2019) note that Yu’e Bao’s
record growth was in part explained by asymmetric regulation. Yu’e Bao captured market share from traditional
banks by offering high interest rates (around 4% per year),
which state-owned banks could not match because they
are legally bound to pay 0.30% annual interest for demand
deposits and 1.35–2.75% for term deposits.17

18. Finally, the lower level of banking penetration in China
also meant that traditional banks had no opportunity to
bundle and cross-subsidise their services, which created
additional business opportunities for big techs.24 Traditional
banks enjoy a considerable competitive advantage over their
non-bank competitors, including the big techs, because they
are able to bundle their deposit products with other lending
and payment services, thus exploiting the economies of
scope that characterise this sector.
19. Big tech companies have very valuable data about their
consumers, which can allow them to (i) identify shopping
intention of individuals (and thus, potentially, their need for
a loan);25 and (ii) assess their credit worthiness.26 However,
they miss an important piece of information in order to
compete head-to-head with banks; namely, information on
their customers’ current and term accounts. This information is important for a number of reasons. Firstly, because
while big techs may know that a particular user is visiting
a car dealer (from the GPS installed in the user’s smartphone) or whether it is browsing the internet for an expensive jewel, they typically will not know whether that user
has sufficient savings in its bank account to pay for those
products or whether he/she will need a loan.

21 World Bank (2015), The Global Findex Database 2014: Measuring Financial Inclusion
around the World.
22 Ibid.

16 N. Bilotta and S. Romano (2019), The Rise of Tech Giants. A Game Changer in Global
Finance and Politics.
17 Ibid.
18 A. Carstens (2019), Big tech in finance and new challenges for public policy, https://www.
bis.org/speeches/sp181205.pdf.
19 S. Zhang and J. Ruwitch (2018), Exclusive: Ant Financial shifts focus from finance to tech
services: sources, https://www.reuters.com/article/us-china-ant-financial-regulation-exclus/
exclusive-ant-financial-shifts-focus-from-finance-to-tech-services-sources-idUSKCN1J10WV.
20 Institute of International Finance (2018), A New Kind of Conglomerate: Bigtech in China.

23 McKinsey & Company (2016), Weathering the storm: Asia–Pacific Banking Review 2016.
24 Traditional banks’ business model relies on cross-subsidisation of its services. In its simplest form, banks raise deposits in exchange for a given interest rate and the provision of
financial services (such as direct debit, card payments and others), and use them to grant
loans to borrowers at higher interest rates. Banks thus make profits from (i) the net interest, and (ii) cross-selling of other financial services and products for a fee (e.g., insurance,
wealth management, currency exchange, overdraft and others).
25 M. de la Mano and J. Padilla (2019), Big Tech Banking, Journal of Competition Law and
Economics, forthcoming
26 T. Berg, V. Burg, A. Gombović and M. Puri (2019), On the Rise of FinTechs—Credit
Scoring Using Digital Footprints, Review of Financial Studies, forthcoming.
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20. Bank account information also facilitates assessing
credit worthiness. A recent academic article shows that
consumers who get a loan from their own bank, i.e., who
had a pre-existing account with that bank, are almost half
as likely to default than consumers who get a loan from a
different bank, i.e., consumer who did not have a pre-existing bank account with the lender. This is because banks
can monitor the evolution of a customer’s income and
expenses and can adjust credit limits if they spot unusual
behaviour, like a sudden increase in expenses.27
21. Without bank account information data, big techs’
ability to assess default risk may be incomplete, as the
example of Amazon Lending shows. As explained above,
Amazon provides loans—through Amazon Lending—to
SMEs operating in the Amazon Marketplace. One would
assume that Amazon has very valuable information on the
creditworthiness of SMEs selling through its e-commerce
platform, since it has full
visibility on cash-flows and
inventories associated with
the operation in that marketplace. It knows whether the
market for a given product
is expanding or contracting;
it knows how many competitors are out there, and how
they are performing; and it
knows (from comments and
data on returns) what are the
features that make a product
successful or unsuccessful.
However, the Financial Times reports that Amazon
Lending has stopped issuing new loans in Japan (one
of its top three markets) and has cut staff while it tries
to understand credit risk better.28 Claurelle Schoekpe,
general manager of Amazon Lending in Europe, said
that Amazon “is not there yet” and explained that the new
regulation on open banking (which may provide Amazon
with access to its borrowers’ bank account information)
will “help [Amazon] to start [answering] questions about
what other kinds of information [Amazon] should be using
in [their] underwriting.”29

3. Different socio-demographic
characteristics
22. Socio-demographic factors may also have played a role
in promoting big techs banking in China, where the population is younger than in Europe, as reported in Figure 1.
Younger generations (China’s most populous age cohort
is 25–29, as compared to EU’s 45–49) are more likely to
acquire banking services from big tech companies than
older generations.
23. As The Economist puts it, young generations are
demanding customers “with expectations of speedy, convenient service that have been set by Uber and Amazon Prime,”
use mobile lending and peer-to-peer lending,30 and are thus
more willing to try banking with big tech companies.
Figure 1. Age structure, China and the EU (2016)

Source: IndexMundi

24. This is shown in Figure 2, taken from a 2018 study
from Bain & Company. The chart shows:
– that individuals aged 18–34 (the red spots) are more
likely to bank with big tech companies than individuals aged 55+ (the grey spots); and
– tthat in Asian countries, such as China and India,
both younger and older generations are more likely
to bank with big tech companies than in their EU
and US counterparts (although this may be at least
partially explained by those countries being already
exposed to big tech banking).

Figure 2. Individuals open to banking
with Big techs (2018)
Note: Respondents were asked, “If you needed a
new financial product, would you be open to trying
a new offering from an established technology
company you already use?” (e.g., Google, Apple,
Facebook, Alibaba, Tencent).
Source: Bain & Company (2018), In Search of
Customers Who Love Their Bank

27 M. Puri, J. Rocholl and S. Steffen (2017), What do a million observations have to say
about loan defaults? Opening the black box of relationships, Journal of Financial
Intermediation 31.
28 N. Megaw (2019), Amazon seeks to revive its faltering loans business. https://www.ft.com/
content/1eb61d50-81fb-11e9-b592-5fe435b57a3b.
29 Ibid.
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30 The Economist (2019), What bankers need to know about the mobile generation.

25. Finally, Figure 3—also taken from a 2018 study of
Bain & Company—shows that there seems to be a more
widespread distrust of traditional banks in China and
in India than it is the case in the EU and in the US (the
only exception being Italy, where troubled banks such
as Monte dei Paschi and Banca Carige have negatively
affected the reputation of traditional banks).
Figure 3. Distrust of traditional banks (2018)

the range of services they operate on the cloud, including
consumer payments, credit scoring, statements and
billings for asset managers’ basic current account.34
28. Supplying cloud-related services is a very profitable business, with total profits (including software and
infrastructure) nearly reaching $100 billion in 2016 and
being expected to double by 2020.35 For illustration, AWS
represented 10% of Amazon’s revenue and the entirety of
its operating profit in 2016.36

Note: Respondents were asked to rank tech companies (global and local)
and banks based on whether they would trust them with their money.
Source: Bain & Company (2018), In Search of Customers Who Love Their Bank

4. Different co-opetition
strategies
26. Bilotta and Romano (2019) identify an additional
reason why big tech entry in Western countries may be
hindered; namely, that in these countries big tech companies supply services to traditional banks—such as cloud
computing—which are very profitable. As Bilotta and
Romano put it, big techs in the West “might not be interested in becoming strict competitors of incumbents due to
their deep commercial relationships with them. Banks have
become excellent customers of technology-driven services
provided by tech giants, such as cloud-based infrastructures,
AI and blockchain solutions, aimed at reducing their operating costs.”
27. Microsoft Commercial Cloud and Amazon Web
Services (AWS) are currently the top cloud providers in the
EU and the US, with annual revenues of above $20 billion
in 2017.31 Google Cloud Platform serves a smaller share of
the market ($4 billion in 201732), but it is investing heavily
to catch up.33 The Financial Stability Board (“FSB”) indicates that financial institutions currently spend around
$37 billion on cloud services, and that they mainly use
the cloud for customer relationship management, human
resources, and financial accounting. However, the FSB
notes, financial institutions are expected to increase their
purchases of cloud services considerably as they expand
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29. Fighting banks would mean hampering this highly
profitable business for big techs, which may explain why—
in the EU and in the US—these companies have so far
decided to partner with traditional banks rather than
competing with them like in China. For example, the
Amazon Prime Rewards Credit Card is issued by VISA
and J.P. Morgan,37 Amazon was reported to be in talks
with J.P. Morgan to offer checking accounts,38 and Apple
is collaborating with Goldman Sachs on the Apple Card.39
30. Ant Financial’s expected shift away from banking
services towards provision of technology services (including
cloud-related services) as a result of growing regulatory
pressure is consistent with this argument: there is a trade-off
for big techs between competing directly with traditional
banks and collaborating or providing services to them.
If the first option becomes too burdensome (e.g., because
of regulation), the second option becomes more attractive.

5. Fear of a regulatory backlash
31. Big tech companies know that—if they were to enter
retail banking in Western countries—regulators may react
if they see a risk for financial stability. The FSB, which
comprises ministries of finance, central banks, supervisory
and regulatory authorities from 25 jurisdictions, raised the
concern that entry of big techs in competition with traditional banks may generate financial instability as “heightened competition could (…) put pressure on financial institutions’ profitability. This could lead to additional risk taking
among incumbents in order to maintain margins.”40 The
FSB also notes that big techs’ entry may also limit traditional banks’ ability to cross-subsidise products.41

34 Financial Stability Board (2019), FinTech and market structure in financial services:
Market developments and potential financial stability implications.
35 A. Levy and D. Bosa (2016), How Amazon Web Services is luring banks to the cloud,
https://www.cnbc.com/2016/11/30/how-amazon-web-services-is-luring-banks-to-thecloud.html?__source=sharebar|twitter&par=sharebar.
36 Ibid.
37 Business Insider (2017), Amazon and Chase introduce Prime credit card, https://www.
businessinsider.com/amazon-and-chase-introduce-prime-credit-card-2017-1?IR=T.

31 L. Dignan (2018), Top cloud providers 2018: How AWS, Microsoft,
Google, IBM, Oracle, Alibaba stack up, https://www.zdnet.com/article/
top-cloud-providers-2018-how-aws-microsoft-google-ibm-oracle-alibaba-stack-up.
32 Ibid.
33 According to Business Insider, Google spent more than $30 billion in
R&D on its cloud (J. Bort (2017) Google spent $30 billion on its cloud
and is making some undeniable progress, https://www.businessinsider.com/
google-spent-30-billion-on-cloud-and-is-making-progress-2017-3).

38 E. Glazer, L. Hoffman and L. Stevens (2018), Next Up for
Amazon: Checking Accounts, https://www.wsj.com/articles/
are-you-ready-for-an-amazon-branded-checking-account-1520251200.
39 P. Schaus (2019), The smart way for banks to partner with big tech, https://www.americanbanker.com/opinion/the-smart-way-for-banks-to-partner-with-big-tech.
40 Financial Stability Board (2019), FinTech and market structure in financial services:
Market developments and potential financial stability implications.
41 Ibid.
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32. In fact, major banks are already lobbying in Western
countries, and—according to Bloomberg—“have called
on regulators particularly in Brussels to make sure technology firms face the same restrictions as financial firms
do.”42 For example, traditional banks feel at a disadvantage because EU and UK regulations require them to
share their customers’ bank account information data
with authorised third parties, including—possibly—big
techs. Some banks are thus lobbying for reciprocity, by
requesting that big techs also share their data with banks.
If they are successful, this may pose a significant threat to
big tech’s business model.
33. Another concern for regulators could be that big techs
become too big players in the financial markets exposing
these markets to systemic risk. This is possibly the reason
why Chinese regulators are testing stricter regulation on
Ant Financial, after this company has amassed a range
of financial licences and “has become a crucial part of
China’s massive and vulnerable financial system.”43

III. Conclusions
34. This article identifies various factors that may have
hindered big techs’ entry into retail banking in Western
countries. The narrative we propose is consistent with big
techs’ more forceful entry in China and in other Asian
countries. Does it mean that traditional banks and regulators should consider that there is no threat of entry beyond
payment services in the EU and the US? Of course, not.
Firstly, big techs’ entry in banking started with payments
and then expanded to other segments in China as well.44
Secondly, some of the factors discussed above may play a
different role in the future. For example, Open Banking in
the UK and PSD2 in the EU will facilitate big techs’ entry.
Thirdly, experience from other markets clearly shows
that when big techs enter a new market they are able to
leverage on their proven ability to tailor their services
around customers’ needs, to exploit economies of scope
(e.g., in relation to user data), and to cross-subsidise their
services with the services they offer in other markets, so
that they scale up very quickly. n

42 S. Brush (2019), Big Tech Is Coming for Big Bank Profits, Finance
Regulators Warn, https://www.bloomberg.com/news/articles/2019-02-14/
big-tech-is-coming-for-big-bank-profits-finance-regulators-warn.
43 S. Zhang and J. Ruwitch (2018), Exclusive: Ant Financial shifts focus from finance to tech
services: sources.
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44 A. Carstens (2018), Big tech in finance and new challenges for public policy.
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ABSTRACT
Digital platforms are growingly suspected to
acquire promising start-up companies to “kill”
future competition (the “killer acquisition”
concern) and/or extend their domination
by acquiring complementary services
in neighbouring markets resulting
in marginalisation of rivals and higher barriers
to entry (the “digital conglomerate” concern).
This article assesses horizontal and
conglomerate effects raised by such mergers
and discusses the extent to which a change
in competition law in Europe is needed to deal
with these cases. It concludes that, given
the high uncertainty regarding future
competition, changes proposed by observers
to the current EU merger control risk leading
to misconceived theories of harm and
reversing the burden of proof for digital
mergers is likely to deprive customers
from procompetitive benefits and jeopardise
innovation in the digital sector.

Digital
conglomerates and
killer acquisitions –
A discussion of
the competitive
effects of start‑up
acquisitions by
digital platforms
I. Introduction
1. Digital platforms are under growing scrutiny. Commentators have been particularly vocal about acquisitions of start-ups by digital platforms, whose
growing number is interpreted by some as a sign of underenforcement. A recent
report prepared for the UK government by a digital competition expert panel,
headed by Professor Jason Furman (“the Furman report”), notes for instance
that companies such as Amazon, Apple, Facebook, Google and Microsoft have
engaged in close to 250 acquisitions globally in the last five years, none of which
have been prohibited.1 Concerns expressed with respect to these acquisitions are
mainly twofold.
2. First, these acquisitions would be a way for digital platforms to “kill” future
competition by acquiring a promising start-up which might challenge their
incumbent position at some point in the future. European Commissioner
Margrethe Vestager in particular expressed this concern on several occasions,
pointing to the need for “revisited theories of harm, so we can intervene in mergers
when the owners of ecosystems buy start-ups before they have a chance to grow.”2
We refer to this concern as the “killer acquisition concern” in the remainder of
the paper.
3. Second, start-up acquisitions by digital platforms would serve the purpose of
expanding the domination of the platform in neighbouring markets by marginalising rivals and raising barriers to entry through conglomerate effects. In a

1 Furman et al. (2019), p. 91.
2 Commissioner M. Vestager’s contribution to the conference “Shaping competition policy in the era of digitisation” held in Brussels on January 17, 2019.
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4. These concerns must be taken seriously as they may
entail a profound change of merger control regimes in
Europe. Some enforcers have recently taken positions in
favour of a change of competition law to better assess
the potential anticompetitive effects of such acquisitions.
Former EU’s competition chief economist, Professor
Tommaso Valletti, notably advocates a complete shift of
the burden of proof and the use of “structural presumptions” to assess acquisitions by large digital platforms.
In essence, Valletti considers that acquisitions by large
digital platform should be presumed anticompetitive
unless the parties can prove that the merger would bring
significant efficiencies to consumers.4 These proposed
changes would be a complete reversal of the current EU
merger control where the European Commission needs
to prove anticompetitive effects to prohibit a merger.
5. This article assesses the extent to which the current EU
merger control is well suited to deal with these mergers
and whether a change in competition law is needed. It
contributes to this discussion by providing an economic
assessment of the concerns that start-up acquisitions by
digital platforms may raise. For each of the two most
commonly raised concerns, i.e., the “killer acquisition”
and “digital conglomerate” concerns, it explains the
economic mechanisms at stake and sets out the conditions under which these acquisitions may be deemed
anticompetitive by analysing both potential horizontal
and conglomerate effects.
6. With respect to horizontal effects, we show that
because tangible evidence on whether a start-up will
grow into a significant competitive force constraining
the digital platform may not be available, replacing the
current “balance of probability” approach by a “balance
of harm” approach as advocated by the Furman report
is likely to raise significant practical difficulties and risk
leading to some speculative theories of harm.
7. With respect to conglomerate effects, we explain why
conglomerate mergers are generally procompetitive, in
particular in the digital sector where further benefits
can be passed on to consumers. Under certain circumstances, however, the expansion of a digital platform in
a neighbouring market can raise competition issues
through conglomerate effects undermining the ability
of rivals to compete. We show that the current EU
framework is nevertheless well suited to deal with these

3 MLex, 12 July 2019, quoting A. Mundt’s contribution to the conference “Concurrences 15-Year Anniversary: Which Competition Policy for 2019–2024?” held in Brussels on
July 11, 2019.
4 Valletti (2018).

concerns in the digital sector, even in situations where significant network effects exist, where data have a critical
role and where the dynamics of platform envelopment
are at play.
8. We conclude from the above discussion that, given
the high uncertainty regarding future competition, the
proposed changes to the current EU merger control risk
leading to misconceived theories of harm and, importantly, reversing the burden of proof is likely to deprive
customers from procompetitive benefits and jeopardise
innovation in the digital sector.

II. A growing
suspicion of
anticompetitive effects
9. Acquisitions of start-up companies by digital platforms
are increasingly suspected to have significant anticompetitive effects. Several academic reports have recently
expressed concerns regarding such acquisitions which,
they argue, may significantly impede effective competition even when the two merging parties are not active in
the same relevant market. These reports include studies
commissioned by competition authorities to formulate
recommendations on potential changes of competition
policy in the digital sector (e.g., the Crémer report for
the European Commission and the Furman report for
the UK government) as well as some academic publications (e.g., the Stigler report from the Chicago Booth
School of Business and the article of Bourreau et al. on
digital conglomerates). According to these reports, such
mergers could harm consumers in two ways which we
describe below.
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recent public appearance, Andreas Mundt, president of
the German Bundeskartellamt, shared this concern by
stating that sometimes, even when platforms have only
just entered a market, they “have already all the financial
strength to exert conglomerate market power, bringing
billions of clients and their data to that new market, rolling
it up, in quite a little time.”3 We refer to this concern as the
“digital conglomerate concern” in the rest of the paper.

1. The “killer acquisition”
concern
10. The authors of these reports argue that the acquisition of a start-up company by a large digital platform
may result in the “early elimination of a potential rival”
before it had a chance to grow into a significant competitive force. The concern expressed here is that, absent the
transaction, a start-up with “a large and/or fast growing
user base and a high future market potential” may have
grown into a significant competitive constraint on the
digital platform in one or several markets where it is
active.5 As such, the merger would give the digital platform
further ability to increase prices compared to the counterfactual in which it would have faced direct competition
from the start-up. According to these reports, this could
happen even in situations where the start-up is not active
in the same relevant antitrust market as the acquirer at
the time of the merger. The authors consider indeed that

5 Crémer et al. (2019), pp. 110–122.
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start-up companies often innovate in the fringe of a platform’s ecosystem by offering a different good that does
not presently compete, or compete very distantly, with
the platform’s goods but that may well do so in the future
once the start-up has fully developed its market potential.
11. Both the Crémer and Furman reports cite the example
of the acquisition of Instagram by Facebook in 2014.
Although Instagram was only competing with Facebook
in a small segment of the market for social network applications (photo sharing) at the time of their merger,
the authors suggest (without any sound basis to support
this conjecture) that it could potentially have developed
into a credible competitor of Facebook absent the transaction by progressively entering into adjacent segments
of social network platforms. According to these reports,
this concern is more likely to materialise in the presence
of strong network effects which make it more difficult
for a new entrant to reach a critical size and therefore
result in higher barriers to entry and a greater degree of
concentration.6
12. To deal with this concern, the Furman report
considers that more weight should be given to high
impact/low probability events under an approach called
“balance of harm.” We discuss this proposal later in this
paper and show that it raises significant practical difficulties and introduces a substantial risk of speculative
theories of harm with consequent adverse effects.

2. The “digital conglomerate”
concern
13. These reports also consider that the combination
of a start-up’s resources (e.g., a specific set of data the
start-up generates), services or products with those of
the digital platform may confer the merged entity a significant competitive advantage over its rivals. If this
competitive advantage is likely to materially diminish the
ability of rivals to compete with the merged entity, competition may then be reduced and consumers harmed.
The Crémer report notes for instance that “frequently the project of the bought-up start-up is integrated into
the ‘ecosystem’ of the acquirer or into one of their existing
products.”7 According to the authors, such integration
of complementary activities, referred to as “platform envelopment”, may allow the merged entity to attract and
retain customers who value the newly integrated service
at the expense of rival platforms that do not benefit from
the combination of these two services. Network effects,
it is argued, would then strengthen the dominance of
the platform by expanding their scope in the sense that
more users would use each of the two services post-merger than in a situation where the two services are provided
independently. The authors argue that this is likely to
further reinforce the dominance of the platform and raise
barriers to entry as any potential entrant would need to
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overcome the significant disadvantage of not being able
to supply the two services within a single ecosystem.
14. To deal with this concern, the Crémer report
advocates a modification of existing theories of harm
to assess the market position of the merging parties in a
much broader space than the “narrowly defined product
market.” According to the authors, dominance should be
instead assessed in a “‘users’ space’ that may encompass
a broad variety of user needs.”8 We discuss this proposal
later in this paper and show that it appears unnecessary and carries a substantial risk of both under- and
overenforcement.
15. It follows from the above that, while the “killer acquisition” concern relates to the horizontal effects that
may result from the elimination of a potential rival, the
“digital conglomerate” concern relates to the non-horizontal effects that the expansion of a platform in a
neighbouring market may generate. In the following two
sections, we therefore discuss the extent to which these
concerns might give rise to anticompetitive effects by successively assessing horizontal and non-horizontal aspects
entailed by a merger between a digital platform and a
start-up.

III. Assessment
of horizontal effects
16. Two types of mergers are quite confusingly called
“killer acquisitions” by observers:
– A merger with a competitor already active in the same
relevant market, even though potentially with products
and services in an early development phase; and
– 
A merger with a potential competitor that is not
presently active in the same relevant market.
This section discusses the assessment of horizontal
effects in each of these cases.

1. Merger with
a competitor already active
in the same market
17. Mergers where one of the parties is developing a
product which does not currently overlap with the other
party’s product, but may well do in a foreseeable future,
are relatively common and correspond to the typical “innovation concerns” raised by the EC in a number of
cases.9 In recent years, however, more prominence has
been given to the possibility that these mergers allegedly
aim at killing future competition. Indeed, in a much-dis-

6 Ibid.

8 Ibid.

7 Ibid.

9 In recent years, this was notably the case in GE/Alstom, Pfizer/Hospira and Dow/DuPont.
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18. However, this definition of killer acquisitions is at
odds with what observers have in mind when expressing
concerns with respect to the digital sector. First, in the
type of mergers described by Cunningham et al., the competitor is already de facto active in the market. It might
not be public knowledge, but the target is in the process
of developing and bringing to the market an overlapping
product. Second, unlike in the digital sector where we
see digital platforms materially growing the start-up they
acquire (Instagram’s monthly active users, for instance,
grew from 50 million in May 2012 when Facebook
acquired it to more than 1 billion today),10 the mergers
described by Cunningham et al. result in shutting down
the acquired technology.
19. Set aside the question of the relevant notification
thresholds,11 the concern raised by the acquisition of a
firm developing an overlapping technology does not seem
substantially different from the assessment of a merger
between two existing products and there is no reason to
assume that the current EU merger control is not well
equipped to deal with such cases.

2. Merger with a potential
competitor not presently active
in the same market
20. The acquisition of a potential competitor that is not
presently active in the same relevant market may raise
unilateral effects if:
– The parties are already constraining each other via the
threat of entry; or
– The start-up may grow into a competitive force in the
future.
21. On the first point, the “contestability of markets”
may entail that firms operating in one market might be
constrained by firms operating in a second market due
to the possibility of the latter entering the market of the

former.12 Anticipating the threat of competition coming
from a surrounding market, firms in the first market
may determine price and output not only based on the
structure of the market in which they evolve, but also
taking into account potential entry by firms active in the
second market. In that sense, a loss of competition can
conceivably occur if a merger between a digital platform
and a start-up operating in an adjacent space results in
the elimination of a potential entrant. Such concern is
not new and is recognised in the EC Horizontal Merger
Guidelines.13
22. On the second point, however, tangible evidence on
whether a start-up will grow into a significant competitive
force constraining the digital platform may not always
be available, raising the question of how to account for
hypothetical competition in the future. Traditionally,
competition authorities seek to assess whether a harmful
outcome is more likely to materialise post-merger than
not. The EC Horizontal Merger Guidelines for instance
state that the objective of merger control is to “assess
whether or not a concentration would significantly impede
effective competition.”14 With respect to potential competition, this means assessing whether the merging parties
are more likely to become actual competitors in the
future than not.
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cussed paper called “Killer acquisitions”, Cunningham
et al. (2018) assess this issue by analysing the incentives
that some incumbents in the pharmaceutical industry
may have to acquire firms that are developing a potentially competing technology in order to shut down the
development of that particular technology. The authors
argue, on the basis of their analysis, that significantly
lower development rates are observed for products that
are acquired by overlapping incumbents compared to
(i) similar projects that are not acquired and (ii) similar
projects that are acquired by an incumbent that does not
have an overlapping product.

23. The Furman report advocates for a replacement of
this approach, called “balance of probability” in the
CMA guidelines,15 by an alternative approach called
“balance of harm.” Under the balance of harm approach,
the authors urge competition authorities to estimate the
outcome of any potential competitive scenarios as well as
the probability of each of these scenarios to materialise.
This way, it is argued, agencies will be able to factor into
merger assessment “low probability, high impact” events
like the possibility for a start-up, not presently active in
the same relevant market as the acquirer, to grow into a
significant competitive force constraining the acquirer in
the future.
24. This approach comes with a number of challenges
for merger control. Indeed, to factor into the analysis the
possibility that a start-up might, one day in a hypothetical future, exert a significant competitive constraint on
the acquirer, a competition authority will need to:
– identify a range of possible future outcomes;
– estimate the probability of each outcome to arise; and
– 
assess the impact of each of these outcomes on
customer welfare.16

12 Baumol et al. (1982).
13 EC Horizontal Merger Guidelines, para. 59.

10 See https://techcrunch.com/2018/06/20/instagram-1-billion-users.
11 Because some digital start-ups may forego short-term profits to attract and grow a significant user base before monetising products, it seems both appropriate and important for
competition authorities to make sure they review any potential horizontal overlap that
may arise in a foreseeable future. This question has been the object of intense discussions
amongst practitioners recently.

14 Ibid., para. 1.
15 CMA guidelines on market definition, para. 2.12.
16 For a more detailed discussion of the merits and challenges raised by the “balance of
harm”approach, see for instance RBB Economics (2019).
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25. These are likely to raise significant practical difficulties for competition authorities in real-life mergers since
supporting evidence will need to be gathered on each of
these points not to fall into some speculative theories of
harm.

IV. Assessment of
conglomerate effects
26. Having explored what types of horizontal concerns
a merger between a digital platform and a start-up may
raise, we now examine the conditions under which the
expansion of a digital platform in a neighbouring market
might give rise to non-horizontal competition concerns.
27. We start by setting out the economic mechanisms
explaining why conglomerate mergers are generally
considered to be procompetitive, in particular in the
digital sector where further benefits can be passed on to
consumers. We then show that the current EU framework
appears well suited to deal with potential exclusionary
concerns in situations where significant network effects
exist, where access to data may constitute a unique competitive advantage and platform envelopment dynamics
are at play.

1. Conglomerate mergers are
generally procompetitive, in
particular in the digital sector
28. As recognised in the EC Non-Horizontal Merger
Guidelines, conglomerate mergers are generally considered to have procompetitive effects.17 First, conglomerate
mergers do not entail the elimination of a direct competitive constraint unlike horizontal mergers. Second, when
products sold by the merging parties are complementary to each other, the merger can bring significant benefits
to consumers. This is because demand for each product
are interrelated: when the price of one product falls, the
demand for the other product increases, and vice versa.
As a result, a merger between complementary products
provides the merged entity with incentives to decrease
prices post-merger following the same type of economic
mechanisms that give the merging parties incentives to
increase prices for substitute products.
29. Additional procompetitive effects of conglomerate mergers exist and have been extensively analysed
by the economic literature.18 In the digital sector, these
effects are likely to be reinforced by the features of digital
platforms as described in the following paragraphs.

17 EC Non-Horizontal Merger Guidelines, para. 11 and following.
18 For a detailed discussion of procompetitive effects of conglomerate mergers, see for instance Bishop et al. (2005).
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–
Economies of scope: Economies of scope arise
when there are efficiencies associated to the production of two different goods or services by a single
firm compared to their production by two independent firms.19 Digital firms generally exhibit significant
economies of scope when it comes to product development. If one thinks about the algorithms developed
by Google for its search engine for instance, it is easily
conceivable that such algorithms can also be used to
provide relevant search results for customers ordering
food online or willing to listen to a particular type of
music on a streaming platform. As shown by Bourreau
et al. (2019), the strong economies of scope experienced
by digital firms for product development provide more
incentives to diversify product lines and expand in new
markets.
– Consumption synergies: Complementing an offer with
an additional product or service may increase value
for customers. When using Google’s search engine to
find a venue for dinner for instance, customers may
find it convenient to directly obtain information from
Google’s search results on as various things as restaurants’ ratings, menus, pictures as well as access to a
map locating each restaurant and providing optimised
itineraries. Because customers value access to several
products and services in one place, and because firms in
the digital sector often benefit from strong economies
of scope, digital platforms tend to create ecosystems in
which they use complementarity between goods to offer
a broader scope of products and services. A merger
between a digital platform and a start-up company
providing a complementary service can therefore
have procompetitive effects for customers who value
the decrease in opportunity cost (e.g., less time spent
searching additional information on localisation and
itineraries in the restaurant example) brought by the integration of the two services into a same ecosystem.
–
Complementarity in capabilities: In addition to the
complementarity between products and services,
a merger between a large digital platform and a
promising start-up may combine complementary capabilities. Typically, start-up companies tend to focus
on the development of one particular technology,
product or service. This is because resources they can
access are generally limited and all oriented towards a
unique objective for which they obtained funding.20 In
contrast, large digital firms are more likely to possess
the required resources and skills to further develop
and commercialise a product at a larger scale (or in a
faster way) than a smaller firm could do. By combining
the innovation brought by the start-up with the capabilities of a larger digital firm, a conglomerate merger
may therefore directly benefit customers through faster
access to innovative products or services.
– Exit strategy: Being acquired by an established firm
might give further incentives for start-ups to innovate
in the first place. These incentives have been studied at

19 Panzar et al. (1977).
20 See for instance Churchill et al. (1983).
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2. Conglomerate concerns
in the digital sector:
Network effects, data and
platform envelopment
30. Conglomerate mergers can raise competition issues
through anticompetitive foreclosure when sales of one
product are bundled or tied to the sales of another
product, such that post-merger customers would switch
a substantial amount of their purchases from rivals to
the merged entity for one or the two products.21 If this
results in such a decrease in rivals’ profits that they are
no longer able to exert a significant competitive constraint on the merged entity in one or the two markets,
the merger must be considered harmful to consumers.
Importantly, however, if the merger is not likely to bring
together products that can be sold together in a way that
may hurt rivals, a conglomerate merger is considered procompetitive under the current guidelines.
31. In the following, we discuss the extent to which the
current EU framework is well suited to deal with these
concerns in mergers between a digital platform and
a start-up in light of the characteristics of the digital
sector—namely, the existence of significant network
effects, the importance of data and the dynamics of
platform envelopment.

2.1 Conglomerate concerns and network
effects
32. When a market is characterised by strong network
effects, exclusionary concerns raised by a conglomerate merger are more likely to materialise. This is because
the integration of complementary activities may allow
the merged entity to attract and retain customers who
value the newly integrated service at the expense of rival
platforms that do not benefit from the combination of
these two services. Network effects in one of the markets
may then spread to the other market once services are
provided together compared to a situation where the two
services are provided independently.

33. In Microsoft/LinkedIn for instance, a core theory of
harm considered by the Commission was that, post-merger, Microsoft could pre-install LinkedIn on all Windows
PCs and integrate LinkedIn into Microsoft Office while
limiting the interoperability of other professional social
networks with Microsoft’s products.22 The Commission
considered that these actions could significantly enhance
LinkedIn’s visibility compared to competing professional
social networks and consequently strengthen LinkedIn’s
market position to the detriment of rivals due to the
existence of strong direct network effects (the more professionals are active on a particular network, the more
valuable this network becomes to users, which in turn
attracts more users, and so on).
34. The Commission also considered that multi-homing
was limited due to the high level of time and dedication
required to connect with other members and regularly
update profiles. Unlike in Facebook/WhatsApp, it considered that multi-homing was therefore unlikely to mitigate
any detrimental consequence of network effects on competition. As a result, Microsoft had to offer a number of
commitments to address these competition concerns and
obtain the Commission’s approval.
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length by the economic literature on the exit strategy
of investors financing start-ups. Cumming et al. (2008)
notably carried out an empirical study of the exit
strategies of some venture capital funds that invested
in European start-ups. The authors found that the
prospects that a start-up will be acquired by a larger
company in the future constitute an important driver
of the expected returns of investors which is often
deemed superior to the prospects that the start-up will
become an independent listed company.

2.2 Conglomerate concerns
and the importance of data
35. Another significant feature of digital platforms is
the importance of data. Although the use and the significance of data differ depending on the market, many
digital platforms collect data on their users that they subsequently use as an input to improve the services and
products they sell on each side of the platform. Typically,
a firm like Google uses the data it collects on users’
searches both to improve its search algorithms on the
user side of the platform and to sell more targeted advertisement products on the other side of the platform.
A relevant question for merger control is therefore
whether a merger can lead to the acquisition of a particular set of data which could confer the merged entity
a significant competitive advantage over rivals. If the
ability of rivals to exert a significant competitive constraint on the merged entity is materially reduced as a
result of this competitive disadvantage, the merger must
be considered as causing harm to consumers.
36. In Apple/Shazam for instance, the Commission
developed a new theory of harm aiming to assess whether
Apple, through the acquisition of the music recognition
app Shazam, could gain access to critical data about the
preferences of music streaming customers that it could
use to undermine the ability of rival music streaming
platforms to compete.23 In particular, the Commission

22 Microsoft/LinkedIn EC decision, Case M.8124 (2016). In this case, the Commission also
assessed horizontal and vertical effects arising from the acquisition of LinkedIn data by
Microsoft.

21 For a more detailed discussion of the economics of bundling and tying practices in the
context of conglomerate mergers, see Gore et al. (2013).

23 Apple/Shazam EC decision, Case M.8788 (2018). In this case, the Commission also developed a theory of harm on input foreclosure and assessed whether Apple could use Shazam’s
strong position in the market for music recognition apps to undermine the ability of Apple
Music’s rivals to compete by discontinuing referrals from the Shazam app towards competing streaming music platforms.

Concurrences N° 1-2020 I Law & Economics I Tristan Lécuyer I Digital conglomerates and killer acquisitions...

69

was concerned that such data could allow Apple to better
target customers and encourage them to switch from
competitors’ platforms to Apple Music.
37. For this strategy to significantly undermine rivals’
ability to compete, two cumulative conditions must be met.
– First, similar data must not be available to rival music
streaming platforms. If competitors can access similar
data without incurring significant additional costs
compared to the merged entity, there is no reason to
suspect that acquisition of the data in question would
put Apple Music’s rivals at a competitive disadvantage.
– Second, even if the data acquired by Apple had unique
characteristics allowing Apple Music to better target
customers’ preferences, it must allow the merged entity
to divert a sufficient number of users from competitors’ services to its own platform for the competitive
constraint exerted by rivals to be significantly reduced
post-merger.
It suffices to prove that one of these two conditions does
not hold for competitive concerns to be dismissed.
38. Following an in-depth investigation, the Commission
concluded that none of these conditions were met. First,
it found that the data collected by Shazam was not
unique and that many alternative datasets were available
to competitors. Second, the investigation revealed that
Shazam’s data were unlikely to substantially increase
Apple’s ability to better target customers and make them
switch to Apple Music.

2.3 Conglomerate concerns and platform
envelopment
39. In recent years, a new economic theory emerged to
describe the expansion of large platforms with a strong
user base into neighbouring markets through the acquisition of start-ups. This theory is notably referred to as
“platform envelopment” in the Crémer report as per the
title of an article by Eisenmann et al. (2011).24
40. Platform envelopment analyses entry by one platform
into another market through the combination of “its own
functionality with the target’s in a multi-platform bundle
that leverages common components and/or shared user relationships.”25 One example Eisenmann et al. provide is the
launch by Microsoft of Windows Media Player in 1998.
Media players and PC operating systems share common
components. Typically, they both require developers
coding software functionalities and interoperability. In
that sense, the economies of scope described above are
likely to generate substantial efficiencies when developing a media player. Similarly, users of media players and
PC operating systems overlap, corresponding to what

24 See Crémer report (2019): “The expansion of the power of established platforms with a
strong user base and a conglomerate profile into new markets pioneered by other platforms or
firms is currently debated under the heading of ‘platform envelopment’.”
25 Eisenmann et al. (2011).
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the authors call “shared user relationships.” As a result,
integration of a media player into a broader operating
system and associated software is likely to generate
substantial consumption synergies for customers via
enhanced functionalities (e.g., easier access to videos in
emails). By tying its own media player with the other
features of the Windows ecosystem, Microsoft therefore
managed to leverage economies of scope and consumption synergies to make a substantial number of Windows
users migrate from competing media players to Windows
Media Player. This allowed Microsoft to rapidly overtake
Real, the largest media player at the time.
41. Paradoxically, this theory is cited as an important
issue arising from the acquisition of start-ups in both
Crémer and Bourreau (2019) while the characteristics of platform envelopment actually highlight the
ability of some firms to grow into a competitive force
in a neighbouring market without resorting to external
acquisitions.
42. First, platform envelopment suggests that firms active
in neighbouring markets can leverage economies of scope
and consumption synergies to successfully enter (or
threaten to do so) the merging parties’ markets. Typically,
the above-mentioned expansion of Microsoft into the
market for media players has been achieved through the
in-house development of the Windows Media Player
software and not as the result of a merger. Similarly, when
it recently entered the market for food delivery services
Uber leveraged its existing software solutions for connecting drivers and users, as well as optimising drivers’
schedules, from its transportation business. Furthermore,
Uber’s integration of the two services within a same app
environment also generated significant consumption
synergies for consumers (e.g., easy access to Uber Eats
services when using the Uber app for transportation,
and vice versa) that may have facilitated its entry in the
food delivery market. As previously discussed, these two
types of efficiencies have clear procompetitive benefits for
consumers.
43. Second, many examples of strong market positions
in the digital sector do not result from platform envelopment. In this respect, it is particularly interesting to
note that Windows Media Player has now long been
challenged by competing video or music players for physically owned content (e.g., VLC for video) and, more
importantly, has been completely marginalised by the development of video and music streaming on the internet
and dedicated platforms (e.g., Netflix or Spotify).26 None
of these companies have benefited from “platform envelopment” to build their strong market position in their
respective digital markets.
44. Because all envelopment theories seem to entail the integration of the merging parties’ products or services into
a broader ecosystem, called “multi-platform bundle” by

26 Regarding music for instance, statistics from the Recording Industry Association of America (RIAA) show that in 2018 more than 80% of the US recorded music revenues have been
generated by streaming. See https://www.riaa.com/u-s-sales-database.
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45. In particular, the Crémer report’s proposal to assess
market position of the merging parties in a “users’
space” appears both arbitrary and unnecessary and, in
consequence, carries a substantial risk of both underand overenforcement. To see why, it seems helpful to
conduct the following “thought experiment” to identify
potential outcomes that would result from this approach
in practice.
46. Amazon and Uber have many similarities: they are
both large digital platforms that connect users on the
one side and service providers on the other (merchants
of physical goods for the former, drivers and restaurants
for the latter). There are probably many customers who
use both platforms such that substantial consumption
synergies may be generated if both services were to be
integrated into a single ecosystem. Similarly, given the
nature of the resources used by both companies, there
may exist significant economies of scope associated to
the supply of the two services altogether (in terms of
product development and underlying platform algorithm
for instance). However, this does not mean that Amazon
is constrained by Uber, and vice versa. If prices of, say,
goods sold on Amazon were to increase, no customers
will switch to services provided by Uber such that
the existence of the Uber platform is irrelevant to the
ability of Amazon to profitably raise prices. Assessing
dominance on a users’ space that would include Amazon
and Uber would therefore materially understate the
market power of these digital platforms on each of the
markets they operate.

V. Conclusion
48. As discussed throughout this article, the source of
competitive concerns arising from a start-up acquisition by a digital platform active in a different market
sometimes closely relates to the efficiencies that the
merger generates. Assuming that these effects are anticompetitive risks prohibiting benign mergers but also,
more importantly, mergers likely to entail substantial procompetitive effects to consumers. It is therefore critical
to properly assess the procompetitive effects a merger is
likely to generate and to compare them to the potential
anticompetitive effects that have been identified.
49. Departing from this approach to reverse or harden
the standard of proof for digital mergers, as some commentators suggest, constitutes a risky path to follow for
the fairness and the predictability of merger control in
Europe. Given the high uncertainty regarding future
competition, the changes proposed by the Furman and
Crémer reports risk leading to misconceived theories
of harm while reversing the burden of proof for digital
mergers is likely to deprive customers from procompetitive benefits and jeopardise innovation in the digital
sector.
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Eisenmann et al., it is unclear why the current framework
used by the Commission to assess mergers involving
potential bundling and tying practices would need adjustment. Indeed, the above discussion of the Microsoft/
LinkedIn case indicates that the Commission is well able
to address such theories of harm and impose the appropriate remedies.

50. Increasing challenges and debates are likely to
continue on how to make sure competition authorities
properly assess the potential impact of start-up acquisitions by digital platforms. However, it is critical to
continue assessing mergers based on a careful assessment
of the economic mechanisms through which a merger
may harm consumers and not on abstract theories of
harms or presumptions of anticompetitive effects. n

47. Conversely, considering now, as part of this “thought
experiment”, a hypothetical merger between Amazon
and Uber, the same logic can lead competition authorities to overstate the competitive constraints the two
platforms are imposing on each other. Indeed, assessing
the impact of this hypothetical merger on a “users’ space”
would give unjustified importance to the other platform
in the competitive assessment while, as discussed above,
the two platforms do not exert any significant competitive constrain on each other pre-merger.
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ABSTRACT
In its fourth edition, this study shows
that national courts in Europe have handed
down judgments in at least 239 cartel
damages actions. These cases come
from 13 countries, and they relate
to more than 63 cartels. In these judgments,
courts have given many insights on how
to assess cartel overcharges.
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overcharges
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1. This study’s primary objective is to analyse how national courts in Europe
have assessed cartel overcharges. In addition, it also provides figures on the
development of cartel damages actions in Europe (how many cases were judged,
in which countries, with which outcomes, etc.). It was completed with the help of
lawyers, law professors, economists, national competition authorities and national
judges from 30 European countries. Judgments in cartel damages actions have
been systematically identified, compiled, translated and analysed. This article is
presenting the results of this research.
2. Section I describes the methodology followed. Section II provides general
figures on the cases gathered. Section III analyses the award of damages and
the reasons for dismissals. Section IV focuses on how courts have assessed cartel
overcharges, and also passing-on. Finally, section V presents highlights from
some recent cases.

I. Research methodology
3. The research methodology for this year’s edition is largely similar to last
year’s, except for one important addition. Readers familiar with this study can go
directly to ¶ 9. Other readers will find important explanations on how to interpret
the results in the following paragraphs.
4. Scope. In this article, the term “cartel” has the meaning given by the European
Commission: “(…) a cartel is a group of similar, independent companies which
join together to fix prices, to limit production or to share markets or customers
between them.”1 A “case” means an action for damages, with one or several
plaintiffs alleging that a cartel caused an overcharge, and in which a court handed
down at least one judgment on the merits. This includes three sets of judgments:
judgments awarding damages, judgments establishing liability but not valuing the
damages,2 and judgments dismissing actions for lack of merit.

1 See http://ec.europa.eu/competition/cartels/overview/index_en.html; cases mentioned in this document fall under this definition with
perhaps a small number of exceptions.
2 Including interlocutory and declaratory judgments.
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Some of the judgments analysed are not final. Sometimes
this article refers also to judgments in cases other than
cartel damages actions, or to judgments which are not
judgments on the merits, when a specific part of their
content is particularly interesting.
5. Importantly, cases in which an out-of-court settlement
was reached before any judgment on the merits fall
outside the scope of this study. Cases dismissed on
strictly formal grounds such as jurisdiction or statute of
limitations are not included either.3
6. Counting cases. Counting cases required setting a rule
for this purpose. Sometimes several judgments are similar.
For example, on 5 September 2018 the Commercial
Court of Barcelona handed down two judgments on
actions that followed the Spanish paper envelopes cartel.4
These two judgments are counted as two distinct cases.
When a large number of judgments are similar, however,
an exception to this rule is made. For instance, on 20
October 2016, the Helsinki Court of Appeal gave 40
judgments in actions related to the Finnish asphalt cartel.
Counting each of these judgments as an individual case
would give them excessive weight relative to other cases.
For this reason, each large set of similar judgments is
considered to represent a single case.5
7. Geographic coverage and research period. This research
covers the pre-Brexit EU comprising 28 Member States,
plus Norway and Switzerland. It was conducted for the
most part between June and September 2019.6
8. Research process. The process employed for this
research has four steps. The cases were identified. Copies
of judgments were gathered. Using a recent automatic
translation service, they were translated into English.7
Their content was then analysed.
9. Contributors. This year again, contributors have
played a critical role at all stages in this research. They
are often lawyers, law professors and economists. They
were asked whether they were aware of relevant cases in
their jurisdictions. Many helped identify such cases, and
often assisted with their analysis. Many others indicated
that there had not yet been a suitable case in their

3 With a few exceptions; cases in which the harm was not an overcharge also fall outside the
scope.
4 Commercial Court of Barcelona, 5 September 2018, ECLI:ES:JMB:2018:2726 and
ECLI:ES:JMB:2018:2725. See R. Allendesalazar, P. Martínez-Lage Sobredo, Spain: The
Commercial Court of Barcelona grants damages to three entities in several follow-on claims
based on a 2013 cartel decision from the Spanish Competition Authority, Concurrences
Review No. 1-2019, Art. No. 89427, pp. 210–212.
5 Besides the 40 judgments of the Helsinki Court of Appeal, many judgments handed down
on 31 August 2017 and later by the Helsinki District Court; 32 judgments handed down by
the same court on 31 October 2017; numerous judgments handed down by Italian courts on
claims brought by consumers of motor vehicle insurance; a set of judgments handed down
by Italian courts on cases referring to the Euro Interest Rate Derivatives decision; and 34
judgments handed down by the Administrative Court of Paris on 13 and 27 March 2009.
6 Judgments given after 31 August 2019 are not included.
7 Except for original judgments written in French.
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country.8 This year for the first time, lists of cases were
also reviewed by national judges, and they were checked
by national competition authorities (NCAs) on a broad
scale.
In total, 140 lawyers, law professors and economists,
26 NCAs and 44 judges directly contributed to this study.
This research would not have been possible without the
invaluable assistance of Lisa Abela, Philip Andrews,
Tonia Antoniou, Anastasios A. Antoniou, Elena
Apostolova, Rasmus Asbjørnsen, Ján Augustín,
Georgiana Bădescu, Gergely Barabás, Daniel Barry,
Matteo Bay, Hakim Boularbah, Helmut Brokelmann,
Rino Caiazzo, Richard Camilleri, Danielle Carter,
Antoine Choffel, Alessandro Comino, Georgeta Dinu,
Aleksandra Dziurkowska, Pedro Faria, Marc Felix,
James Flynn QC, Jaime Folguera Crespo, Rafael Fuentes
Castro, Thomas Funke, Elizabeth Gautier, Macarena Geli
Ramiro, Wessel Geursen, Carri Ginter, Anna Gulińska,
Alfonso Gutiérrez, Dieter Hauck, Marco Hickey,
Marwin Hildenbrand, Franz Hoffet, Helena Hofmann,
Marek Holka, András Horváth, Sarah Houghton,
Pavel Hristov, Marios Iacovides, Vilhelmiina Ihamäki,
Tomaž Ilešič, Isabelle Innerhofer, Marius Juonys,
Christoph Jürgens, Toni Kalliokoski, Johan Karlsson,
Claus Kastberg Nielsen, Matej Kavčič, Jiří Kindl,
Margarita Kontogeorgou, Mario Krka, Constantinos
Lambadarios, Raquel Sofia Lemos, Guy Loesch, Moritz
Lorenz, Palle Bo Madsen, Martin Mäesalu, Monika
Mališauskaitė, David Mamane, Francisco Marcos,
Tomas Maretta, Manos Mastromanolis, Paul McGarry
SC, Kate McKenna, Liga Merwin, Henri Mizzi, Miguel
Moura e Silva, Igor Mucalo, Gildas de Muizon, Rob
Murray, Annalies Muscat, Martin Nedelka, Robert
Neruda, Florian Neumayr, Irmantas Norkus, Andreea
Oprișan, Peter Oravec, Raino Paron, Jasminka Pecotić
Kaufman, Vladimir Penkov, Pavle Pensa, Javier Pérez
Fernández, Peter Petrov, Richard Pike, Petra Joanna
Pipková, Anna Piszcz, Tamás Polauf, Polina Polycarpou,
Jolling de Pree, Roman Prekop, Laura Elena Radu,
Jennifer Reeves, Francesca Richmond, Eszter Ritter,
Alexandre Rouhette, Risto Rüütel, Richard Ryan,
Anders Ryssdal, Marc Sansom, Marta Sendrowicz, Saadi
Siddiky, Dace Silava-Tomsone, Mario Siragusa, Patrick
Sommer, Miguel Sousa Ferro, Aleksander Stawicki,
Dragomir Stefanov, Agnieszka Stefanowicz-Barańska,
Christian Steinle, Valeriu Stoica, Magnus Strand, Pedro
Suárez, Daivis Švirinas, Siri Teigum, Stefan Thomas,
Ines Tomasi, György Tóth, Fabio Trevisan, Jon Turner
QC, Stefan Tzakov, Dimitris Tzouganatos, Lumine van
Uden, Raluca Vasilache, Weyer VerLoren van Themaat,
Georg Weidenbach, Dirk Wiegandt, Frank Wijckmans,
Iestyn Williams, Hanno Wollmann, Peter Wytinck, Janja
Zaplotnik and Rasa Zaščiurinskaitė.
I am very thankful to the competition authorities who
have reviewed and enriched lists of cases, including the
Commission on Protection of Competition of Bulgaria,

8 Other sources such as online databases, competition law journals and news services were also
used. Some contributors helped on other tasks.
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I would like to express my deep gratitude to the judges who
have kindly contributed to this research, including Joëlle
Adda, Santa Bernharde, Elske Boerwinkel, Marta Borges
Campos, Marc Bosmans, Mads Bundgaard Larsen, Mark
Chetcuti, Guido De Croock, Nathalie Dostert, Jovita
Einikienė, Anthony Ellul, Karin Fløistad, Amélie FortBesnard, Théa Harles-Walch, Petra Hočevar, Wolfgang
Kirchhoff, Marek Krzysztof Kolasiński, Nina Korjus,
Villem Lapimaa, Irène Luc, Andžej Maciejevski, Liam
McKechnie, Krasimira Milachkova, Polona Mlakar
Adam, Tibor Tamás Molnár, Andrea Moravčíková,
Maria Mercedes Francisca Pedraz Calvo, Igor Periša,
Ágnes Kovács Pethőné, Maja Praljak, Mira Raycheva,
Derek Ridyard, Tomáš Rychlý, Adam Scott, Ingeborg
Simonsson, Ewa Stefańska, Michèle Stoffel, Iannis
Symplis, Diana Ungureanu, Rudīte Vīduša and Sabine
Voelkl-Torggler. Other judges have also contributed to
this study and are not named here.
10. European Commission and Association of European
Competition Law Judges (AECLJ). Finally, I am grateful
to the European Commission for having expressed interest
in this study and for our fruitful exchanges. I am further
indebted to the Association of European Competition
Law Judges (AECLJ), and to its past and current
Presidents Jacqueline Riffault-Silk and Marina Tavassi,
for their encouragements and for the Association’s nonfinancial support.

12. Secondly, errors in interpreting the content of some
judgments have possibly been made. The variety of
languages in Europe constitutes, of course, a difficulty
for this research. Most judgments gathered are neither
in English nor in French.10 In order to grasp some
of their substance, a number of sources were used,
including automatic translations, expert analysis from
contributors or articles describing the content of some
of the judgments. But as I could not read the original
(untranslated) text of many judgments, I cannot
completely exclude the possibility that I may have
misunderstood part of their content.
13. Third, the figures provided in this study should be
considered only as indicative. The judgments analysed
represent in total approximately 9,000 pages. Dozens of
criteria have been screened in each judgment—whether
there was any mention of umbrella pricing, of passingon, of econometrics, etc. At times, I have probably
failed to notice the presence of some criteria in some
judgments.11
14. Observations made last year. Finally, a number of
observations reported in last year’s edition of this study
are still valid. They are often not repeated in this article.
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the Croatian Competition Agency, the Commission
for the Protection of Competition of the Republic of
Cyprus, the Office for the Protection of Competition
of the Czech Republic, the Estonian Competition
Authority, the Finnish Competition and Consumer
Authority, the French Autorité de la Concurrence, the
German Bundeskartellamt, the Hellenic Competition
Commission, the Irish Competition and Consumer
Protection Commission, the Competition Council
of Latvia, the Lithuanian Competition Council, the
Luxembourg Competition Council, the Office for
Competition of Malta, the Norwegian Competition
Authority, the Romanian Competition Council, the
Antimonopoly Office of the Slovak Republic, the Spanish
National Commission on Markets and Competition and
the Swedish Competition Authority.9

II. General figures
15. Number of cases. In the 30 European countries
covered, 239 cartel damages actions have been identified.
They include 59 cases in which damages were awarded,
86 cases in which liability was established, and 93 cases
that resulted in dismissals.12
The number of cases is growing rapidly. There were
for example 52 cases judged for the first time in 2018,
compared with 24 in 2017.
Figure 1. Cumulative number of cases, by date of first
judgment

11. Limitations. This research is subject to three main
limitations. First, the list of cases identified is, despite
best efforts, unlikely to be completely exhaustive. Many
cartel damages actions receive only very limited attention.
On several occasions, contributors have uncovered
judgments that were not publicized, cannot be accessed
online, and have so far remained unnoticed. Given the
wide scope of this research, however, some cases may not
have been identified. I would be grateful to anyone who
could bring to my attention any case of which I may not
be aware.
10 The author’s working languages.
11 Particularly when the presence or absence of some criteria seemed to make little difference.

9 A few individual contributors and competition authorities have preferred not to be
mentioned.

12 One case is also pending after a judgment was quashed. Claims awarding a token sum of one
euro are considered dismissed. The total number of cases is possibly understated: there are
indications of 23 additional recent Spanish cases for which copies of judgments could not be
obtained.
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16. Number of judgments. The 239 cases represent in
total 368 relevant judgments. As part of this study, 359
of these judgments have been collected, translated if
necessary, and analysed. Half of these judgments have
been given since January 2017.
17. Countries. The cases come from thirteen countries:
Germany (122 cases), France (46 cases),13 Spain
(33 cases),14 Hungary (7 cases), the Netherlands (6 cases),
Italy (5 cases), Belgium and Finland (4 cases each),
Austria and Denmark (3 cases each), Greece, Poland and
the United Kingdom (2 cases each).
18. United Kingdom. The small number of cases from the
UK does not reveal the true size of London as a competition
litigation forum. Many cartel damages actions have been
brought before the Competition Appeal Tribunal or the
High Court of Justice of England and Wales, in particular
actions following European Commission decisions. Most
such actions were, however, settled before any judgment
on the merits. Nevertheless, important insights on how
to assess overcharges can be found in various documents
provided by British courts, including the judgments
accounted for in this study, judgments in cases in which
the infringement was not a cartel,15 and transcripts of
some case management conferences.16
19. Other countries. In a number of other countries,
national courts have not yet judged on the merits any
cartel damages action, but related developments have
been noticed.
– 
In Lithuania, on 20 December 2018, the Vilnius
Regional Court stayed proceedings in a follow-on
action.17
– In Malta, on 27 June 2019, the First Hall Civil Court
rejected several actions.18
– 
In Norway, on 4 December 2018, the Borgarting
Court of Appeal ruled on a matter of jurisdiction.19
– In Slovakia, on 15 October 2018, another ruling on
jurisdiction was given by the Supreme Court of the
Slovak Republic.20

13 For an overview of French cases, see R. Amaro, J.-F. Laborde, La réparation des préjudices
causés par les pratiques anticoncurrentielles, Concurrences, March 2019. See also R. Amaro’s
biannual articles on Private enforcement of antitrust law in France, Concurrences Review.

– In Sweden, on 8 March 2019, the Swedish Patent and
Market Court ruled on a case whereby companies
related to the same group asked for a negative declaratory judgment.21
– Finally, in Switzerland, on 14 June 2019, the canton
of Graubünden announced in a press release that
it had settled damages with road construction
companies that were subject to an investigation by
the Competition Commission.22
20. Infringement decisions. Of the 239 cases, 57% followed
an infringement decision made by a national competition
authority, 40% followed a European Commission
decision, and only 2% were stand-alone actions.23 There
is also one case in which the infringement decision came
from a regional competition authority.
Courts have decided on cartel damages actions that
followed at least 63 infringement decisions.24
21. Claimants: direct and indirect purchasers. About
75% of the actions were brought by direct purchasers.25
However, the proportion of cases brought by indirect
purchasers is now 20%, and this number is growing.
This trend is fuelled by actions brought by purchasers of
trucks, as trucks were often procured from independent
dealers or leasing companies.
Sectors of claimants. Many claimants come from a
broadly defined public sector. Publicly owned companies
(53 cases), local authorities (49 cases), and central
governments (8 cases) initiated in total 45% of the claims.
Privately owned companies initiated 115 claims. They
come from a variety of sectors: transportation and
logistics (at least 34 cases), retail and wholesale (18 cases),
construction and real estate (12 cases), agriculture and
agribusiness (10 cases), consumer goods and consumer
durables (9 cases), etc.26
Finally, 6 cases were brought by end consumers, 5 by
claims vehicles, and 10 by other types of claimants.
22. Tendering. As already highlighted last year, in a
relatively high proportion of cases (47%), the allegedly
affected purchases resulted from tendering processes.

14 The number of cases in Spain is possibly understated: there are indications of 23 additional
recent Spanish cases for which copies of judgments could not be obtained.
15 For example, Sainsbury’s Supermarkets Ltd v. MasterCard Incorporated and Others [2016] CAT 11.
16 For example, Royal Mail Group Limited v. DAF Trucks Limited and Others, 21 November
2018, available at https://www.catribunal.org.uk, or Emerald Supplies Limited & Others
v. British Airways PLC, 13 October 2015.
17 Civil case No. e2-3410-803/2018. This judgment was upheld by the Court of Appeal of
Lithuania, 18 April 2019, civil case No. e2-436-302/2019.
18 Cases 609 to 612/2017. The Maltese Office for Competition submitted to the court a report
as to whether there was an infringement. The court found that defendants were part of the
same economic unit, and for this reason fell outside the scope of legal provisions against
collusive agreements. Cases analysed with Richard Camilleri and Annalies Muscat.
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21 Case PMT 10900-18. The judgment was upheld by the Patent and Market Appeal Court,
14 June 2019, case PMÖ 3481-19.
22 As a consequence of the settlement, the companies will be allowed to participate in future
tender proceedings organized by the Canton. See PaRR, Swiss region settles road repair
cartel damages amid ongoing probe, 17 June 2019.
23 Most stand-alone cases correspond to civil actions brought before French criminal courts.
24 Sometimes one infringement decision sanctioned several cartels. As a result, the number of
cartels resulting in at least one case is slightly higher.

19 Reference LB-2018-136341. The case was apparently taken to the Supreme Court.

25 Direct buyers purchase directly from cartel members (or other suppliers of similar goods);
other buyers are called indirect.

20 Reference number 3Ndob/6/2018. There were also two other actions before the District Court
of Bratislava II, 16 October 2018, 42CbHs/1/2018, and 5 November 2018, 51CbHs/1/2018.

26 The sector of the claimant is often relevant in cartel damages actions, as it affects the
likelihood that all or part of an overcharge was passed on.
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III. Damages
awards and reasons
for dismissals
23. Damages awards. Cartel damages have been awarded
in 59 cases.27 They come from France (23 cases), Spain
(21 cases), Germany (8 cases), Denmark (3 cases),
Austria, Finland, Italy and the UK (1 case each).28

25. Figures on overcharges. A rate of overcharge could
be calculated or estimated for each of the 59 awards of
damages.31 The range of overcharges is shown in figure 3.
In accordance with the study prepared for the European
Commission in 2009 (Oxera et al.), overcharges are
presented as a percentage of affected prices.32 The lowest
overcharge is less than 1%, and the highest reaches 49%.33
Figure 3. Cartel overcharges in damages awards

Particularly in Germany, the number of damages awards
is slightly misleading. It should not lead to the conclusion
that German courts are prone to dismiss actions for cartel
damages. In 70 other cases, German courts have handed
down interlocutory or declaratory judgments in which
they have affirmed the liability of defendants without
quantifying damages.29

Figure 2. Outcomes of judgments, by year of judgmenta

The average of the 59 overcharges is 17%, and the median
is 15%.34
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24. Rate of success. The rate of success of cartel damages
actions has evolved significantly in recent years. For this
analysis, an action is considered successful if damages
were awarded or liability was established.30 As shown
in figure 2, the proportion of such cases has grown
substantially from 2013 to 2018. In 2019, it has decreased
slightly.

The total value of the damages awards is nearly
€180 million. In 2018, courts awarded €32 million in
23 judgments.35
26. Why actions were dismissed. In total, 93 actions were
dismissed. As an action can be dismissed for several
reasons, a total of 131 reasons were found. They were
grouped into 5 categories:36
– Legal reasons:37 32
– No wrongdoing: 21
– No harm proven: 44
– No causal link: 12
– Mitigation and passing-on: 22

Changes in the rate of success appear to be determined, at
least partially, by the nature of the cases judged. Between
2015 and 2018, there were two large waves of cases, one
following the road signs cartel in France and the other
following the rail cartel in Germany. Actions belonging
to these two waves have often been successful.

Each of the above categories includes a number of
subgroups. “No harm proven” includes for example the
following situations:

31 The data was usually taken directly or indirectly from judgments; sometimes relevant
information was found from other sources. Four percentages were determined by reference
to a contractual clause.
32 Oxera et al., Quantifying antitrust damages – Towards non-binding guidance for courts,
Study prepared for the European Commission, Dec. 2009; other studies sometimes express
overcharges as a percentage of the unaffected price.
33 The previous editions of this study reported overcharges of 58%. As appeals are ongoing
in the related cases and experts were appointed by the court, these percentages are not
mentioned in this edition.

27 This number does not include cases in which a lower court awarded damages and a court of
appeal quashed the judgment.

34 As some of the judgments are not final, these figures could change.
35 This amount varies greatly from one year to another.

28 Leaving aside two Dutch cases in which damages were awarded by a lower court and experts
were appointed by a court of appeal.

36 Sometimes categorizing reasons turned out to be difficult and possibly subjective. Moreover,
the author is not a lawyer. These figures are therefore particularly approximative.

29 It seems that such decisions are often followed by a settlement.

37 Leaving aside actions rejected exclusively on jurisdiction or statute of limitation. For
example, absence of liability of the parent company, improper assignment of claims,
declaratory action found to be inadmissible, etc.

30 It is considered unsuccessful when the claim was dismissed.
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– 30 instances in which no overcharge was proven
– 9 instances in which the alleged purchases were not proven
– 2 instances in which the court found that there was
no overcharge
– 3 instances with other reasons38
Three reasons for dismissals have been more frequently
noticed this year:
– No wrongdoing: the defendant was not an addressee
of the infringement decision
– No harm: the alleged purchases were not proven
– Passing-on: an indirect buyer, the claimant failed to prove
that the alleged overcharge was passed on to him or her

IV. Assessments
of overcharges
and passing-on
27. Practical Guide. The European Commission published
in June 2013 the Practical Guide on Quantifying Harm
in Actions for Damages. This document describes
methods considered by the Commission to be potentially
suitable for assessing damages caused by competition
law infringements.39 It is referred to in many judgments.
In some instances, judges have rejected quantifications of
damages for the reason that these quantifications employed
methods that were not listed in the Practical Guide.40
28. Methods accepted by courts. Courts have now been
exposed to all major types of methods described in the
Practical Guide. In the 59 damages awards, damages were
quantified with the following methods:41
– 
Comparison over time (also called “before-andafter”): 31 cases
– 
Comparison
with
an
unaffected
(also called “yardstick”): 4 cases

market

– Cost-based and financial methods: 9 cases
– 
Regression analysis (also called “econometrics”):
0 cases
– Simulation model: 0 cases
– Other methods: 19 cases42

38 No amount of overcharge claimed, purchases made before the infringement, no profit lost.
39 Commission Staff Working Document, Practical Guide on Quantifying Harm in Actions for
Damages Based on Breaches of Article 101 or 102 TFEU, 16 June 2013.
40 See for example Bundesgerichtshof, 9 October 2018, KRB 10/17, or Commercial Court of
Valencia, 20 February 2019, ECLI:ES:JMV:2019:34.
41 For a detailed description of the various methods, see J.-F. Laborde, Cartel damages claims
in Europe: How courts have assessed overcharges, February 2017, Concurrences Review
No. 1-2017, Art. No. 83418, pp. 36–42. The total is greater than 59 because courts have
employed in 4 cases a combination of two methods.
42 For a parallel with the methods used in cases of exclusion, see L. Prosperetti and I. Tomasi,
Damages arising from exclusionary practices: the Commission’s Practical Guide and the
experience of European national courts, preliminary draft, 15 June 2016.
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29. The method most frequently accepted by courts
consists of comparing prices over time. This approach was
found in particular in Austrian, French, German, Italian
and Spanish judgments. For example, in November
2018, when appointing an expert, the Ghent Commercial
Court requested that he would compare prices during
the infringement period with prices from both before
and after.43 In February 2019, in an action that followed
the Animal Feed Phosphates cartel, the Paris Court of
Appeal also tasked an expert with comparing prices
during and after the infringement.44
When a comparison over time is employed, where is the
counterfactual price to be found? In over 90% of cases,
it was found after the infringement. There appears to be
two reasons for this choice. First, it is in general relatively
clear when an infringement ceased, but it is sometimes
less certain when it precisely started. Secondly, when the
infringement lasted a long time, finding data on prices
which prevailed before it began can be a challenge.
30. Comparisons with unaffected markets. Comparisons
with unaffected markets are rarely employed in cartel
damages actions. In a small number of cases, claimants
found a counterfactual scenario in a different country.
But courts often challenged whether the choice of that
particular country was truly appropriate. Recently
for example, the Commercial Court of Pontevedra
questioned the suitability of a counterfactual found in
Mexico, considering that the US or Japanese markets
appeared to have more in common with those in Europe.
In practice, most comparisons with unaffected markets
that have been accepted have compared prices from
different regions of the same country.
31. Regression analysis. None of the 59 positive
overcharge estimates accepted or calculated by courts
were drawn using regression analysis.45 However, the
results of regression models were used in a case in which
no overcharge was found.46 In another recent judgment,
the Paris Administrative Court of Appeal took into
consideration an econometric study in order to reach the
conclusion that there was harm, and appointed an expert
to determine its amount with precision.47
32. Other methods. In ten Spanish cases, courts have
estimated a percentage of overcharge, often by reference
to statistics found in the Practical Guide. In four German
cases, they have accepted the use of a predefined

43 Ghent Commercial Court, 22 November 2018, A/17/01498.
44 Paris Court of Appeal, 6 February 2019, RG 17/04101. See R. Amaro, Le contentieux de
la réparation des pratiques anticoncurrentielles (sept. 2018 – juin 2019), September 2019,
Concurrences Review No. 3-2019, Art. No. 91222, pp. 230–246. See also A. Ronzano,
Prescription: The Paris Court of Appeal disregards the prescription period and recognizes
the existence of an injury arising from the anti-competitive practice of the cartel of
phosphates for animal food, 6 February 2019, Concurrences Review N° 2-2019, Art.
N° 89554.
45 As explained in the Practical Guide, “regression analysis is a statistical technique which helps
to investigate patterns in the relationship between economic variables.”
46 Higher Regional Court of Frankfurt, 17 November 2015, 11 U 73/11.
47 Paris Administrative Court of Appeal, 13 June 2019, No. 14PA02419. The author was
involved in the case.
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33. Proof of purchases. In cartel damages actions,
evaluating damages often requires multiplying an amount
of affected purchases by a percentage of overcharge.
Most of the literature on quantifying harm deals with
the second parameter—namely, the rate of overcharge.
However, in many recent cases, defining and proving
the amount of affected purchases were also important
issues. The Arnhem-Leeuwarden Court of Appeal
recently confirmed for example an earlier judgment
dismissing a claim because proper information on
purchases had not been provided. “[The claimant] should
have provided specific information—already requested at
first instance by the defendants—regarding the question
which healthcare institution had purchased which goods
or services, when, from which [product] manufacturer, for
which amount, and [the claimant] should have submitted
data to the proceedings, preferably together with copies of
the agreements underlying the alleged expenditure of the
healthcare institutions to (continue to) comply with its
duty to state reasons.”49
In another recent judgment, the Regional Court of
Stuttgart considered that a claimant should not have
destroyed evidence on purchases after the end of the legal
retention period. When this period ended, the claimant
was or should have been aware of the infringement, the
competition authority’s decision having been published.
34. Passing-on. Passing-on was a central theme in last
year’s edition of this study.50 Many of last year’s findings
are unchanged and are not restated in this edition.
35. Passing-on invoked by defendants.51 Passing-on was
raised as a defence in 126 cases, representing 53% of all
cartel damages actions covered by this study. This is a high
proportion, having in mind that some cases are by nature
ill-suited for invoking passing-on (for example when the
claimant is a local government or an end consumer).

48 Such clauses typically specify that, in the event of anticompetitive practices, the amount of
harm would be presumed to be a certain percentage of purchases. There are many references
to such clauses in actions brought by members of the German public sector.
49 Arnhem-Leeuwarden Court of Appeal, 5 February 2019, ECLI:NL:GHARL:2019:1060.
“Zoals volgt uit hetgeen hiervoor is overwogen, diende [the claimant] haar stelling dat ieder
van de achterliggende partijen daadwerkelijk is geschaad als gevolg van het kartel, gegeven ook
de betwisting daarvan door geïntimeerden, in ieder geval (alsnog) te onderbouwen met - door
geïntimeerden reeds in eerste aanleg verzochte - concrete informatie met betrekking tot de vraag
welke zorginstelling wanneer welke zaken of diensten van welke [product]fabrikant voor welk
bedrag heeft afgenomen, en had [the claimant] deze gegevens in het geding moeten brengen, bij
voorkeur tezamen met kopieën van de overeenkomsten die aan de beweerde bestedingen van de
zorginstellingen ten grondslag liggen om aan haar motiveringsplicht te (blijven) voldoen.”
50 J.-F. Laborde, Cartel damages actions in Europe: How courts have assessed cartel overcharges
(2018 ed.), February 2019, Concurrences Review No. 1-2019, Art. No. 88877.
51 In this article, the term “passing-on” describes exclusively the situation in which a buyer of
cartelized goods or services reacts to an overcharge by increasing its own prices, thereby
“passing on”all or part of the overcharge to its customers.

36. Last year’s study showed that proving the existence—
or the absence—of passing-on is typically a challenge.
Recent observations confirm this finding. Of all the
cases, there seems to be only four in which courts have
found that all or part of an overcharge was passed on
by claimants to their customers.52 It will be interesting
to observe whether the publication of the European
Commission’s Guidelines for national courts on how to
estimate the share of overcharge which was passed on to the
indirect purchaser will affect the number of future cases in
which courts consider passing-on to be proven.53
37. Passing-on and trucks. In actions brought by
purchasers or users of trucks, two specific issues on
passing-on were found:
– In the event that the trucks were procured by the
claimant from an independent dealer, or from a
leasing company, should it be presumed that such
intermediaries passed on the alleged overcharge to
the claimant, or should it be proven?
– In the event that the claimant resold one or several
trucks second-hand, should it be considered that all
or part of the alleged overcharge was possibly passed
on through this transaction?
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percentage stipulated in a contractual clause.48 There are
also cases in which courts have referred to figures found
in witness statements, to the profit made by the infringer,
or to the amount paid by the winner of a rigged bid to
another participant in the tender.

38. How the intensity of competition affects passingon. Claimants often argue that intense competition
prevented them from passing on any overcharge.
The logic is intuitive: they explain that, if they were to
decide to pass on all or part of the cost increase, they
would lose business to competitors who would decide
otherwise. Economists typically disagree with this logic:
they observe that firms operating in highly competitive
markets only earn very small returns, and are compelled
to pass on cost increases if they want to survive. Are we
to trust claimants or economists? Some answers are to be
found in empirical research published in July 2019 and
titled “Competition and Pass-Through: Evidence from
Isolated Markets” (C. Genakos and M. Pagliero).54
39. Duration of cases and interest. In the 239 cases, the
infringement decision came on average 8.4 years after
the date of purchases; and the first civil judgment was
handed down 4.2 years later. The total duration from
the time the harm potentially occurred to the first
judgment is therefore 12.6 years on average—variations
range, however, from less than 3 years to more than 20.
This long duration explains why prejudgment interest is
often an important topic.55

52 Leaving aside cases in which courts found that part of an overcharge on a truck was passed
on when this truck was resold second-hand; also leaving aside many (sometimes old) cases
in which claimants failed to prove that they had not passed on an overcharge. The passingon defence seems particularly difficult to employ in German interlocutory or declaratory
judgments, as one would apparently have to prove that the harm was entirely passed on.
53 Official Journal of the European Union, C 267, 9 August 2019.
54 Centre for Economic Performance, discussion paper n° 1638, accessible at http://cep.lse.
ac.uk/pubs/download/dp1638.pdf.
55 See S. Carval, Les intérêts compensatoires : La réparation de la dimension temporelle des
préjudices économiques, Recueil Dalloz 2017 p. 414
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On prejudgment interest, two judgments deserve
particular attention. In BritNed Development Ltd v.
ABB AB and ABB Ltd, the court analysed whether
damages should be awarded for the cost of equity,
and to whom.56 In Sainsbury’s Supermarkets Ltd v.
MasterCard Incorporated and Others, the court defined
the circumstances in which the weighted average cost of
capital (WACC) may or may not be an appropriate rate
of interest.57
40. Handling of confidential information. During the
summer 2019, the European Commission held a
public consultation on the protection of confidential
information in private enforcement cases. Issues related
to the confidentiality of information were found on
several occasions in recent judgments. On 12 July 2018,
for example, the Lyon Administrative Court observed
that a report provided by a court-appointed expert was
partially based on information which had not been
properly communicated to the defendant.58 On 13 March
2019, the Commercial Court of Valencia also noticed
that data employed by one of the defendants’ advisors
was not made available to the claimant or to the court.59

V. Highlights from
recent cases
41. In total, 104 judgments handed down between July
2018 and August 2019 have been compiled and analysed.
Of course, this section can only provide a limited overview
of this rich material.
Appeals were possibly lodged against some of the
decisions mentioned below.
42. On 11 October 2018, the Nürnberg-Fürth Regional
Court gave judgment in an action brought by a purchaser
of colour picture tubes (CPTs).60 The judgment deals in
particular with umbrella effects. In actions that followed
for example the rail cartel, German courts have often
considered such effects likely. Contrastingly, in this
case the court found umbrella effects unproven. It was
uncertain in particular whether the market coverage of the
cartel was sufficient for such effects to take place. Limited
price transparency in the market for CPTs also made
umbrella effects less likely. Additionally, the judgment
includes an interesting section on the conditions under
which a claimant should obtain compensation for the
costs of an expert opinion.

56 BritNed Development Ltd v. ABB AB and ABB Ltd [2018] EWHC 2616 (Ch).
57 Sainsbury’s Supermarkets Ltd v. MasterCard Incorporated and Others [2016] CAT 11.
58 Lyon Administrative Court, 12 July 2018, No. 1307012.
59 Commercial Court of Valencia, 13 March 2019, ECLI:ES:JMV:2019:187.
60 Nürnberg-Fürth Regional Court, 11 October 2018, 19 O 8786/15.
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43. On 20 November 2018, The Pécs Court of Appeal
dismissed a claim brought by alleged purchasers of
trucks.61 The claimants referred to the Hungarian
rebuttable presumption that cartels cause a 10%
overcharge. The court found that the claimants failed to
provide proper proof of purchases, including for example
purchase agreements, invoices or vehicle registration
documents.
44. On 21 November 2018, the Competition Appeal
Tribunal held a case management conference on actions
brought by alleged victims of the trucks cartel. The
transcript of this conference describes extensively what
kind of information on alleged purchases is likely to be
relevant in these actions. It also provides thoughts on
passing-on, both upstream and downstream.62
45. On 11 December 2018, the German Federal Court
of Justice handed down judgment in an action that
followed the German rail cartel.63 This judgment has
attracted comments on some of its legal content and in
particular on what it says about presumptions. It also
provides criteria which German courts are likely to use
in the future in order to assess the existence and the level
of cartel overcharges. “Whether and to what extent cartel
collusion has an effect on prices is influenced by a variety of
factors: the number of market participants, the number of
undertakings participating in the collusion, their ability to
exchange the information necessary for the implementation
of the collusion, the share of market coverage, the degree
of cartel discipline and the ability of the other side of
the market to meet its needs otherwise or to take other
countermeasures. The influence of these factors can be
subject to significant changes, especially when collusion
is practiced over a longer period. In particular, it should
not be overlooked that the agreements are entered into by
undertakings which in principle pursue their own interests
and do not always want to comply with cartel discipline.”64
Importantly, the Federal Court of Justice seemed to
encourage courts to recognize that one cartel may not
create one but several levels of overcharges. “Cartel
agreements which have existed for a long period and are
meant to cover a large geographic area are likely to be of
varying intensity over time and space.”65

61 Pécs Court of Appeal, 20 November 2018, Gpkf.IV.45.156/2018/2.
62 The transcript of the CMC is available at https://www.catribunal.org.uk/cases/12845718-troyal-mail-group-limited.
63 Federal Court of Justice (Bundesgerichtshof), 11 December 2018, KZR 26/17. Judgment
analysed with Thomas Funke and Christoph Jürgens.
64 “Ob und gegebenenfalls in welchem Umfang wettbewerbsbeschränkende Absprachen einen
Preiseffekt haben, wird von einer Vielzahl von Faktoren beeinflusst, etwa der Anzahl der
Marktteilnehmer, der Zahl der an den Absprachen beteiligten Unternehmen, ihren Möglichkeiten,
die für die Umsetzung der Absprachen erforderlichen Informationen auszutauschen, dem Anteil
der Marktabdeckung, dem Grad der Kartelldisziplin und den Möglichkeiten der Marktgegenseite,
ihren Bedarf anderweitig zu decken oder sonstige Gegenmaßnahmen zu ergreifen. Der Einfluss
dieser Faktoren kann, gerade wenn es - wie hier - um wettbewerbsbeschränkende Absprachen
geht, die sich über einen längeren Zeitraum erstrecken, erheblichen Veränderungen unterliegen.
Insbesondere darf nicht aus dem Blick geraten, dass die Absprachen von Unternehmen getroffen
werden, die grundsätzlich jeweils ihre eigenen Interessen verfolgen und nicht durchweg bereit
sein müssen, sich der Kartelldisziplin zu fügen.”
65 “Gerade bei Kartellabsprachen, die sich über einen längeren Zeitraum erstrecken und ein
großes Gebiet abdecken sollen, ist zudem damit zu rechnen, dass sie zeitlich und räumlich
unterschiedliche Intensität aufweisen.”
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47. On 6 March 2019, The Higher Regional Court of
Düsseldorf confirmed the dismissal of an action brought
by a transportation and logistics company.67 Echoing
the observation of the Federal Court of Justice quoted
above, the judgment suggests that a cartel spanning
across the European Economic Area (EEA) potentially
had different effects in different countries.
48. On 4 April 2019, the Higher Regional Court of
Stuttgart handed down a rich judgment in a case initiated
by a purchaser of trucks.68 This judgment deals in
particular with the following issues:
– Whether, when the infringement started, its potential
effects began immediately or with a delay
– Correspondingly, whether such effects stopped on
the day the infringement ceased or continued for a
period of time afterwards
– In which circumstances requiring disclosure from
a claimant would be considered by the court to be
proportionate
– Whether claims brought by indirect purchasers
provide an indication of the likelihood of
passing-on

projects.71 Ensuring consistency across judgments given
in parallel actions has often been considered an important
topic in cartel damages actions. Various means have been
employed in various countries, including for example
the specialization of courts or the grouping of cases. In
this instance the Arnhem-Leeuwarden Court of Appeal
intends to explore a different option: it will attempt to
use in one action the content of expert advice mandated
previously by the court in another parallel action.72
51. On 7 May 2019, the Commercial Court of Valencia
handed down judgment in an action brought by the
purchaser of a truck.73 Analysing passing-on, the
judgment refers to a list of cases judged by foreign courts,
including the Dortmund and the Hannover Regional
Courts, the Federal Court of Justice, the Competition
Appeal Tribunal and Dutch courts.
52. On 15 May 2019, the Amsterdam District Court
described in an interim judgment the kind of purchase
information that the court will expect from claimants
having allegedly suffered overcharges on trucks—
including “when, how and from whom” the trucks
were purchased, rented or leased.74 When setting its
own requirements, the Dutch court referred explicitly
to comparable ones described a few months earlier in a
German judgment.75
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46. On 28 January 2019, the Paris Commercial Court ruled
on disclosure in an action brought by a food retailer. The
judgment clarifies how the burden of proving passingon was modified in France by the Directive 2014/104/
EU. It also seems to indicate that the court will consider
this matter important. “Quantifying pass-on constitutes a
critical element to appreciate whether [the claimant] has
suffered harm as a result of the infringement.”66

53. On 18 June 2019, The Commercial Court of Alicante
awarded damages to a purchaser of trucks.76 There are not
many judgments in which several rates of overcharges are
employed. In this one, two different levels of overcharges
were estimated, depending on whether the purchases
were made before or during the financial and economic
crisis which started in September 2008.

49. On 10 April 2019, the Higher Regional Court
of Karlsruhe handed down judgment in an action
that followed agreements on dishwasher detergents.69
Referring to the Study on the Passing-on of Overcharges,
the judgment includes a rich section on passing-on.70
It also touches briefly upon the interesting question of
whether an agreement to reduce pack sizes causes harm
similarly or not to an agreement on prices.

54. On 22 July 2019, the Lyon Administrative Court
awarded damages to a toll-road operator having acquired
road signs.77 Based on the report submitted by a courtappointed expert, the court found in this case that the
overcharge was partly passed on. The extent of passingon was determined by reference to the regulated pricesetting mechanism for French toll roads.

50. On 7 May 2019, the Arnhem-Leeuwarden Court of
Appeal handed down an interim judgment in an action
that followed the cartel for gas-insulated switchgear

55. To conclude, I would like to thank once again every
person and every institution who offered their time and
insights to this research. n

71 Arnhem-Leeuwarden Court of Appeal, 7 May 2019, ECLI:NL:GHARL:2019:3990.
See PaRR, Dutch appeal court awaits expert advice, 23 May 2019.
66 “La quantification du pass-on est un élément déterminant pour apprécier si [la demanderesse]
a subi un préjudice du fait de l’entente.” Paris Commercial Court, 28 January 2019,
RG 2017025084.

72 The two parallel cases seem to involve the same claimants but different defendants.

67 Higher Regional Court of Düsseldorf, 6 March 2019, U (Kart) 15/18.

74 Amsterdam District Court, 15 May 2019, ECLI:NL:RBAMS:2019:3574. “Wanneer, hoe en
van wie de vrachtauto’s zijn gekocht, gehuurd, geleaset.”

68 Higher Regional Court of Stuttgart, 4 April 2019, 2 U 101/18.

73 Commercial Court of Valencia, 7 May 2019, ECLI:ES:JMV:2019:222.

75 Dortmund District Court, 1 August 2019, 8 O 24/17.

69 Karlsruhe Court of Appeal, 10 April 2019, 6 U 126/17.
70 European Commission, Study on the Passing-on of Overcharges, written by RBB Economics
and Cuatrecasas, Gonçalves Pereira, 2016.

76 Commercial Court of Alicante, 18 June 2019.
77 Lyon Administrative Court, 22 July 2019, No. 1307012.
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I. Introduction
1. Compared to men, women exhibit lower labour force participation rates, earn
lower wages per hour and are twice as likely to work in the informal sector (OECD,
2018 and ILO, 2017). Recent estimates suggest that these disparities result in
an aggregate loss of 16% of global income and on an individual level result in
women losing USD 24,000 over the course of their lifetime (Wodon and de la
Brière, 2018). As a result, women have less purchasing power in the marketplace,
and this is aggravated by the fact that they often pay higher prices for products
structured around gender identity, a phenomenon known as the “pink tax” (De
Blasio and Menin 2015).
ABSTRACT
This paper calls attention to the opportunity
for competition authorities to contribute to the
fight for gender equality. We also argue that
adopting a gender lens can be helpful in
achieving the efficiency-based objectives of
competition authorities. We conclude by
providing a menu of options regarding how
competition authorities may integrate a
gender perspective into competition policy
practice.

This article is
available on

2. Recently, the competition policy community has started paying attention to
gender. Hubbard (2017) argues that the gender glass ceiling “is just another cartel.”
Pike (2018) suggests that gender restrictions potentially constitute anticompetitive
regulations and that competition agencies might make a difference by prioritising
investigation of those markets on which women rely. Competition policy may,
therefore, have a natural role to play in addressing those issues and in levelling
the playing field for women and men alike. This paper builds on this premise
to explore ways to integrate gender considerations into competition policy. We
argue that competition policy has an opportunity to contribute to the fight
against gender inequality even when pursuing a primary goal of minimizing
anticompetitive rents and their effects on consumers and workers welfare.
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II. Conceptual framework
3. We build a conceptual framework in which the relation between gender and
competition is bi-directional. That is, we argue that competition policy may
influence gender inequality and, at the same time, gender differences may have
an impact on the competitive process and therefore, on the work of competition
authorities. Figure 1 illustrates this framework.

1. The impact of competition on gender
4. We start by considering how reducing anticompetitive distortions in markets
can affect gender inequality.
Figure 1. The bi-directional relation between gender and competition
Panel A. Competition may influence gender inequality

COMPETITION
*This article is a revised version of the Background
paper written by the authors for the Global Forum
on Competition 2018 and available here:
https://one.oecd.org/document/DAF/COMP/
GF(2018)4/en/pdf.

Panel B. Gender inequality may influence competition

GENDER
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ABSTRACT
The present article looks at key recent
decisions on mobile mergers and examines
the development of the Commission’s
assessment of the respective remedies
offered to overcome the competitive harm
identified during the investigation. It describes
the marked shift in the approach to remedies
which occurred since 2015 and analyses
the considerations put forward by
the Commission in the assessment
of remedies for mobile mergers. The article
sets out the circumstances in which access
remedies can be successful and draws
a comparison to ex-ante telecom regulation.
The article concludes with an outlook for
future Commission decisions on mobile
mergers and highlights obstacles which
the parties must consider when planning
a mobile merger in Europe.

Mobile
telecommunications mergers
in the EU –
Remedies
revisited
I. Introduction
1. In a much-noticed recent decision the EU Commission, for the first time
in eleven years,1 cleared unconditionally a four-to-three merger between two
mobile operators when it authorised the acquisition of Tele2 by T-Mobile in
the Netherlands. This is in contrast to a number of previous decisions where
mobile mergers were either prohibited or only cleared with various, sometimes
far-reaching remedies.
2. The present article looks at key recent decisions on mobile mergers and
examines the development of the Commission’s assessment of the respective
remedies offered to overcome the competitive harm identified during the
investigation. It then concludes with an outlook on possible future Commission
decisions and highlights red flags that the parties must consider when planning
a mobile merger in Europe.

Article

Bernd Langeheine*

II. The European mobile
industry
3. Mobile communications are becoming increasingly important in Europe.
With total revenues of €143 billion in 2017, mobile technologies and services
represented an important economic weight in the European economy; in 2017,
the European mobile industry generated 2.5 million jobs, it represented 3.3% of
European GDP, and had an economic value of €550 billion.2

*The authors are thankful to Beatriz Aliende for
her research assistance. The views expressed
are the authors’ own and they bear sole
responsibility for any error or omission.

1 Interestingly, the previous unconditional clearance of a four-to-three merger in telecommunications also concerned the Dutch
market, see European Commission, dec. Art. 6(1) R. 139/2004 of 20.8.2007, T-Mobile/Orange NL, case COMP/M.4748.
2 See GSMA, The Mobile Economy Europe 2018 (2018), available
research/?file=884c77f3bc0a405b2d5fd356689be340&download, pp. 2 and 9.

at:

https://www.gsmaintelligence.com/
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4. By the end of 2017, 85% of the European population
(that is, 465 million people) had subscribed to mobile
services, the highest regional rate of unique subscriber
penetration just above North America.3 This higher
penetration rate is in part due to the EU regulators’
decision to impose the GSM standard, which allowed a
rapid spread of the industry throughout the continent in
a very short period of time, as opposed to US regulators,
who left it to the market to determine the prevailing
standard.4
5. At the EU level, fixed voice telephony is declining both
in terms of volume and revenues, and is increasingly
being replaced by voice over broadband services as well
as by mobile telephony.5 In 2018, in Europe there were
238 million fixed-telephone subscriptions (the number
has been decreasing since 2009) as opposed to 815 million
mobile-telephone subscriptions (the number has been
increasing since 2005). Furthermore, in 2018, there were
212 million fixed broadband subscriptions in Europe
as opposed to 636 million active mobile-broadband
subscriptions (with both numbers also increasing over the
past ten years).6
6. The mobile sector is a high-investment industry: it
is estimated that between 2010 and 2017, more than
€193 billion was spent on capital expenditure. Most of
these projects were related to 4G upgrades to deliver
faster connections, as well as to network densification.
However, the focus will increasingly shift towards
the investment in fibre networks that will serve as the
backhaul element of future 5G architectures.7 As
regards 5G roll-out, it is clear that it will require far
more spending than previous mobile technologies, and
the European Commission has estimated that the cost
will amount to €500 billion if its 2025 connectivity
targets are to be met.8
7. The EU telecommunications market counts around
40 mobile network operators (MNOs), and although the
biggest players are present in various countries, most of
them only operate in one or two countries. In the US, on
the other hand, there are only four nationwide mobile

8. Over the last ten years, the European mobile sector
has gone through a consolidation process whereby
around 20 mobile operators have either closed down or
merged with a rival. This process seems to be slowing
down—whereas in previous years mobile mergers were
cleared with a variety of remedies, certain proposed
mergers could not take place due to a lack of the
necessary regulatory approvals (see the mergers in the
UK and in Denmark, described below).
9. Although deployment of own networks still is
an important competitive advantage in the market,
operators might seek to combine with rivals to expand
their individual footprint, increase their subscriber
base and/or spectrum holdings, or achieve synergies.
Furthermore, there have been combinations of fixed and
mobile operators in Spain (Orange/Jazztel),10 the UK
(BT/EE),11 and Germany (Vodafone/Liberty Global)12.
Such fixed-mobile convergence (triple play or quadruple
play) can improve the revenue mix and reduce customer
churn.13 Spain is a good example of this trend, with
almost 12 million fixed-mobile bundle subscriptions
by the end of 2017 according to the Spanish national
regulatory authority (NRA).14 Belgium and France
have seen similar developments.
10. The next step for converged players is to move
into content, and in particular adding pay TV to their
bundles has the potential of becoming another source
of growth for operators. In addition, telecom operators
may move towards integrating horizontally into content
production.
11. While the Commission as the EU’s competition
authority takes a benign approach towards cross-border
mergers, MNOs in Europe appear more interested in
achieving within-country consolidation, as they see
more scope for synergies and cost savings.15 However,
competition authorities seem to have paid more
attention to the potential effects of mergers on prices
than to efficiencies and investments. Indeed, operators
need continued investment in their networks in order to

3 Ibid., p. 3.

9 M. Cave et al. (2019), The European Framework for Regulating Telecommunications:
A 25-year Appraisal, Review of Industrial Organization 55(1), p. 59. The merger between
T-Mobile and Sprint was conditionally cleared by the DoJ and FCC (see DoJ, Justice
Department Settles with T-Mobile and Sprint in Their Proposed Merger by Requiring a
Package of Divestitures to Dish, July 26, 2019, available at https://www.justice.gov/opa/pr/
justice-department-settles-t-mobile-and-sprint-their-proposed-merger-requiring-package;
also FCC T-Mobile and Sprint, WT Docket 18-197), though it continues to be litigated by
18 state attorneys general at the time of writing this article.

4 M. Cave et al. (2019), The European Framework for Regulating Telecommunications:
A 25-year Appraisal, Review of Industrial Organization 55(1), p. 56.

10 European Commission, dec. Art. 8(2) R. 139/2004 of 19.5.2015, Orange/Jazztel, case
COMP/M.7421.

5 BEREC, Report on impact of fixed-mobile substitution in market definition, BoR (12) 52,
May 24, 2012, p. 15.

11 CMA, BT Group plc and EE Limited, final report of 15.1.2016.

6 Key ICT indicators for the ITU/BDT regions (2005–2018), available at: https://www.itu.
int/en/ITU-D/Statistics/Pages/stat/default.aspx.
7 GSMA, The Mobile Economy Europe 2018 (2018), p. 17.
8 Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, Connectivity
for a Competitive Digital Single Market – Towards a European Gigabit Society,
COM(2016)0587 and Staff Working Document, SWD(2016)300 of 14 September 2016.
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operators (AT&T, Verizon, Sprint and T-Mobile)9.

12 European Commission, dec. Art. 8(2) R. 139/2004 of 18.7.2019, Vodafone/Certain Liberty
Global Assets, case COMP/M.8864.
13 See GSMA, The mobile economy Europe 2018 (2018), p. 19.
14 Spanish Competition Authority Quarterly Statistics (Q4 2018), available at: http://data.
cnmc.es/datagraph/jsp/inf_trim.jsp.
15 M. Cave et al. (2019), The European Framework for Regulating Telecommunications:
A 25-year Appraisal, Review of Industrial Organization 55(1), p. 59.
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III. The regulatory
situation in EU
mobile markets
12. EU markets for mobile telephony were traditionally
not subject to access regulation or price controls.17 Unlike
in fixed telephony there was no legacy infrastructure
for mobile communications, which tended to preserve
former monopoly positions. Following the revision
of the EU telecommunications regulatory regime in
2002, the Commission recommended the market for
access and call origination on public mobile telephone
networks as a possible candidate for ex ante regulation
under the 2003 Recommendation on Relevant Markets
(Market 15).18 This market was subsequently removed
from the recommendation in 2007, as the national
wholesale and retail markets were generally regarded as
competitive and not a priori susceptible to regulatory
measures.19
13. There have only been rare examples of ex ante access
regulation imposed by NRAs at the national level.20
For instance, in 2006, Spain introduced regulatory
wholesale access obligations towards mobile virtual
network operators (MVNOs) on Telefónica, Vodafone

16 Ibid.
17 For completeness, it is worth mentioning that the market for wholesale voice call termination
on individual mobile networks (currently Market 2) is regulated across Europe. This is
primarily due to the fact that each mobile operator enjoys a natural monopoly over call
termination on its own network. See Commission Recommendation of 9 October 2014 on
relevant product and service markets within the electronic communications sector susceptible
to ex ante regulation in accordance with Directive 2002/21/EC of the European Parliament
and of the Council on a common regulatory framework for electronic communications
networks and services.
18 Commission Recommendation of 11 February 2003 on relevant product and service markets
within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive 2002/21/EC of the European Parliament and of the Council on a common
regulatory framework for electronic communication networks and services (notified under
document number C(2003) 497). Directive 2002/21/EC has been replaced by the recently
adopted European Electronic Telecommunications Code, see Directive (EU) 2018/1972
of the European Parliament and of the Council of 11 December 2018 establishing the
European Electronic Communications Code (Recast), OJ L 321, 17.12.2018, pp. 36–214.
19 Commission Recommendation of 17 December 2007 on relevant product and service markets
within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive 2002/21/EC of the European Parliament and of the Council on a common
regulatory framework for electronic communications networks and services (notified under
document number C(2007) 5406).
20 Several NRAs considered imposition of such regulatory measures, but with no success. For
example, on September 7, 2006, the Italian NRA adopted interim regulatory measures in
the market for mobile origination of calls directed to non-geographic numbers (see decision
No. 504/06/CONS). The Commission found that they were not justified in light of the
market’s competitive situation and the Italian NRA ultimately withdrew the measures on
February 28, 2007.

and Amena (now Orange) based on a finding of joint
dominance.21 The Commission endorsed the Spanish
approach in this case, but called on the Spanish NRA
to “closely monitor the effects of a possible entry of the
fourth network operator.”22 Similarly, the Slovenian
NRA regulated the wholesale access and call origination
market, due to the fact that the largest mobile operator,
Mobitel, was the only MNO capable of providing
nationwide access.23 Despite these measures occurring
after the revision of the regulatory framework in 2007,
the Commission endorsed the Slovenian approach while
recommending a review of the regulatory measures once
other MNOs rolled out nationwide networks.24 The
Spanish regulatory measures were ultimately withdrawn
in 2017, as the Spanish NRA concluded that ex ante
access regulation had facilitated entry of MVNOs which
exercised competitive pressure at the retail level and had
been able to extract favourable access terms, so that in
future competition law would be sufficient to address
any potential concerns.25 Similarly, the Slovenian
measures have been withdrawn in the meantime.26
14. When mobile networks were first rolled out,
regulators often imposed roaming obligations as part
of the assignment of radio frequencies.27 Still today,
conditions accompanying the assignment of spectrum
are one of the primary means of regulation in mobile
markets. A notable example of such soft regulation in the
context of 5G deployment was seen recently in Germany
in the June 2019 spectrum auction.28 The acquirers
of spectrum in Germany are subject to geographical
coverage and investment obligations. In addition,
spectrum holders should enter into negotiations with
new access seekers with a view to providing them with
national roaming.29
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meet ever more ambitious customer demand. This will
increase with the arrival of 5G technology while their
revenues are declining due to price regulation and to
increasing competition from online players (so-called
OTTs) offering similar services. Hence, synergies gained
from mergers could be viewed as a way for MNOs
to continue with the necessary investments while
maintaining profitability.16

21 European Commission press release, Competition: Commission endorses, with comments,
Spanish regulator’s measure to make mobile market more competitive, IP/06/97, January 31,
2006.
22 Ibid.
23 European Commission press release, Telecoms: Commission clears Slovenian regulator’s
decision to maintain regulation on the mobile market, IP/09/881, June 8, 2009.
24 Ibid.
25 Comisión Nacional de los Mercados y la Competencia press release, CNMC notified the
draft measures concerning the review of the wholesale market for access to mobile networks
(former market 15) to the European Commission, available at: https://www.cnmc.es/sites/
default/files/editor_contenidos/Notas%20de%20prensa/2017/20170221__Mercado%20
15_eng.pdf.
26 See Commission Staff Working Document, Implementation of the EU regulatory framework
for electronic communications – 2014, SWD(2014) 249 of 14 July 2014, p. 262.
27 Article 5 of Directive 2002/20/EC of the European Parliament and of the Council of
7 March 2002 on the authorisation of electronic communications networks and services, OJ
L 108, 24.4.2002, pp. 21–32. See also J. M. Bauer (2014), The Evolution of the European
Regulatory Framework for Electronic Communications, IBEI Working Papers 2013/41
Telefonica Chair Series.
28 Bundesnetzagentur, Spectrum auction comes to an end, June 12, 2019, available at:
https://www.bundesnetzagentur.de/SharedDocs/Pressemitteilungen/EN/2019/20190612_
spectrumauctionends.html.
29 Decision of the President’s Chamber of the Bundesnetzagentur für Elektrizität, Gas,
Telekommunikation, Post und Eisenbahnen of 26 November 2018 on the determinations
and rules in detail (award rules) and on the determinations and rules for conduct of the
proceedings (auction rules) to award spectrum in the 2 GHz and 3.6 GHz bands, BK1-17/001.

Concurrences N° 1-2020 I Article I Bernd Langeheine et al. I Mobile telecommuni-cations mergers in the EU – Remedies revisited

87

15. The EU telecommunications regulatory framework
rests on principles which are derived from EU
competition law, and the two regimes are meant to
complement each other. Unsurprisingly then, in the
absence of ex ante regulatory measures, competition
law has played an ever more important role in
safeguarding competitive outcomes in European mobile
markets. Following the original run of a multitude of
operators around the year 2000 for radio spectrum in
which the new, data-capable 3G mobile technology
could be deployed, there was a wave of consolidation
in national mobile markets. Competition authorities
in Europe, and most notably the Commission, closely
followed this development and took competition law
measures in mobile markets when necessary. This
occurred both in antitrust, with the recent statement
of objections against a network sharing agreement
in the Czech Republic being a notable example,30 as
well as in merger cases. This article focuses on how
markets were kept competitive through remedies in EU
Commission decisions on mobile mergers. It outlines
the development of regulatory measures, usually access
and/or divestment remedies, and draws conclusions for
future mergers between mobile operators.

IV. Remedies in key
EU Commission
merger decisions
16. The Commission has reviewed seven four-tothree mergers of MNOs since 2012, and all of them
were subject to an in-depth review in Phase II. It can
be observed that the Commission’s approach changed
gradually over the years. During the mandate of
Commissioner Joaquín Almunia, the Commission
conditionally approved all three four-to-three mergers
subject to broadly similar remedy packages. His
successor, Commissioner Margrethe Vestager, took
a tougher stance in the following three cases, openly
expressing her insistence on structural remedies which
would ensure the entry of a fourth MNO. The first two
cases under Vestager’s review, concluded with a Phase II
withdrawal and a prohibition, whereas the third case
was cleared subject to an extensive divestment package
in the form of a fix-it-first solution. The latter three
cases might have suggested that the Commission was
concerned about maintaining the “magic number” of
four MNOs, but in 2018 a four-to-three merger in the
Netherlands was cleared unconditionally following
an in-depth review. The following section outlines the
evolution of the Commission’s remedies policy in the
most important recent mobile mergers.

1. Conditional clearances
with access remedies
1.1 Hutchison 3G Austria/Orange
Austria
17. On December 12, 2012, the Commission
conditionally approved the merger between the third
and fourth largest MNOs in Austria.31
18. The investigation focused on the retail mobile
telecommunications
market.
The
Commission
found that the wholesale market for access and call
origination on public networks in Austria was not likely
to be affected by the transaction since neither H3G
nor Orange provided access to independent MVNOs
pre-merger.32
19. Based on the parties’ estimated market shares, the
Commission found a concentrated market structure
in the retail market with Telekom Austria holding
[40–50%]33 and T-Mobile holding [30–40%] and the
transaction giving the merging parties a total market
share of approximately [20–30%] by revenue.34 The
parties would, however, have a higher combined market
share of [40–50%] in the data segment, which was
considered an important indicator of future market
developments.35 On this basis the Commission examined
possible unilateral effects in the retail market and,
notably, conducted an upward pricing pressure (UPP)
analysis, for the first time in a Phase II merger review,
to assess the impact of the planned concentration on
retail mobile prices.36 The UPP analysis resulted in a
predicted average price increase of [10–20%] within the
overall relevant market without any demonstration of
efficiencies.37
20. During the market investigation, the Commission
examined in particular diversion ratios, as well as
internal documents, and found H3G and Orange to
be particularly close competitors. The majority of
respondents to the market investigation also considered
Orange to be H3G’s closest competitor in terms of

31 European Commission, dec. Art. 8(2) R. 139/2004 of 12.12.2012, Hutchison 3G Austria/
Orange Austria, case COMP/M.6497. Six years before that, the Commission conditionally
cleared a five-to-four merger between the Austrian number two (T-Mobile) and the number
five (tele.ring) MNOs. In response to the Commission’s concerns, the parties offered a
remedy aimed at strengthening H3G, which was the smallest MNO at that time, and Orange
(number three at that time). The Commission cleared the deal subject to a structural
remedy package which consisted of the transfer of parts of tele.ring’s spectrum and mobile
telecommunication sites to H3G and Orange.
32 Only Orange provided access to its network to Eety, which was a small MVNO jointly
controlled by Orange.
33

Where exact figures are confidential the approximate ranges are put in square brackets
throughout this article as they appear in the respective Commission decisions.

34 Hutchison 3G Austria/Orange Austria, M. 6497, supra note, 31, para. 135.
35 Ibid., para. 192.
30 Network Sharing – Czech Republic, case AT/40305, case pending. Other examples of antitrust
cases in the mobile sector include: CJEU, 4.6.2009, T-Mobile Netherlands BV and Others,
case C-8/08, EU:C:2009:343; and European Commission, dec. C(2003) 2432 final of 16.7.2003,
T-Mobile Deutschland/O2 Germany: Network Sharing Rahmenvertrag, case COMP/38369.
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36 K. Tyagi (2018), Four-to-Three Telecoms Mergers: Substantial Issues in EU Merger Control
in the Mobile Telecommunications Sector, International Review of Intellectual Property and
Competition Law 49(2), p. 198.
37 Supra, para. 314.
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21. To address the Commission’s concerns in the retail
market, the parties offered: (i) a set of divestiture
commitments seeking to ensure the entry of a new
MNO; and (ii) a wholesale access commitment to
MVNOs.
22. As far as structural measures are concerned, H3G
offered 2 x 10 MHz of spectrum in the 2,600 MHz
frequency band to a prospective new MNO entrant
on the Austrian market. That spectrum was to be
complemented by further spectrum in the 800 MHz
frequency band, earmarked by the Austrian telecoms
regulator for their upcoming 2013 auction. The
divestment spectrum and the auction spectrum would
only be sold to the same new MNO entrant by giving
any auction acquirer the option also to purchase the
divestment spectrum.39
23. The divestment remedy imposed certain additional
obligations on H3G for a period of up to six years,
including national roaming access to the H3G network
at specified terms in order to ensure the viability of a
new MNO entrant. However, if the new MNO requested
more than 30% capacity of the H3G network, H3G
would have the right to terminate the agreement.40
24. The MVNO remedy served as a proxy for the
divestment and auction remedy by ensuring that absent
MNO entry, H3G would be sufficiently constrained by
MVNO competition. In the final commitment, H3G
agreed to make wholesale access available to 30% of
its network for up to 16 MVNOs over the course of
ten years on a pay-as-you-go basis, unless the MNO
remedy for divestment occurred at an earlier date. (In
which case, H3G would only remain committed to their
pre-existing MVNO agreements.) The MVNO access
remedy included one upfront agreement, with prior
terms approved by the Commission.41
25. The Austrian Competition Authority and the Federal
Cartel Prosecutor expressed concerns that market entry
by a new MNO was rather unlikely. Nevertheless, the
Commission, with the support of the Austrian NRAs,
accepted the final commitments.42 In particular, the
Austrian NRAs considered that even in the absence of
the new MNO entry, the MVNO commitment alone
should in principle eliminate competition concerns
post-transaction.

38 Ibid., para. 265.
39 Ibid., para. 526–531.

26. The commitments were eventually implemented,
albeit with a significant delay, as UPC, the MVNO
which signed the upfront agreement, did not enter the
market until two years after the merger.43 The MNO
entry remedy has not been taken up until this day for
lack of interest. Nevertheless, the Austrian mobile
market still has one of the lowest price levels in the
EU.44 Even though the entry of several MVNOs (UPC
and Hofer Telekom) as a result of the remedy occurred
late, their impact on the competitive process and on
prices seems to have been significant.45

1.2 Hutchison 3G UK/Telefónica
Ireland
27. On May 28, 2014, the Commission conditionally
approved the merger between Hutchinson 3G UK, the
Irish number four, and Telefónica Ireland, the second
largest MNO, selling its services under the brand
name O2.46 Hutchison is active in Ireland through its
subsidiary Three, who at the time was the most recent
entrant and fastest growing MNO in the Irish market.
28. The Commission’s investigation focused on the
market for retail mobile telecommunications services
and the wholesale market for access and call origination
on public mobile networks. The Commission’s two
main concerns in the retail mobile telecommunications
services market were that the concentration would
remove Three as an important competitive force and
that it would reduce Eircom’s ability to compete due
to termination or frustration of the network sharing
agreement with O2 which was in place at the time.47
As regards the wholesale market for call origination
and network access, the Commission found indications
of potential anti-competitive effects since the merger
would reduce the number of network hosts for MVNOs
in Ireland, bringing with it the risk of less attractive
access terms.
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low prices and flexible tariffs. The Commission thus
considered H3G to be an important competitive force
driving competition on the Austrian mobile telephony
market,38 and concluded that post-merger H3G would
most likely compete less aggressively.

29. As regards the network structure, the four existing
MNOs in Ireland were part of two network sharing
agreements: the Mosaic agreement between O2 and
Eircom and the Netshare agreement between Three
and Vodafone.48 The Commission found that after
the merger, O2 would have incentives to terminate the
Mosaic agreement because: (i) the combination with
Three’s mobile network meant that O2 had less to gain

43 BEREC, Report on Post-Merger Market Developments – Price Effects of Mobile Mergers in
Austria, Ireland and Germany, BoR (18) 119, June 15, 2018, p. 17.
44 BuddeComm, Austria – Mobile Market Insights, Statistics and
Forecasts, available at: https://www.budde.com.au/Research/
Austria-Mobile-Infrastructure-Broadband-Operators-Statistics-and-Analyses.
45 BEREC, Report on Post-Merger Market Developments – Price Effects of Mobile Mergers
in Austria, Ireland and Germany, BoR (18) 119, June 15, 2018, p. 2; see also European
Commission, Mobile Broadband Prices in Europe in 2018, February 25, 2019 (latest update
on March 21, 2019).

40 Ibid., para. 529.

46 European Commission, dec. Art. 8(2) R. 139/2004 of 28.5.2014, Hutchison 3G UK/
Telefónica Ireland, case COMP/M.6992.

41 Ibid., para. 495.

47 Ibid., para. 667 and 698.

42 Ibid., para. 551–552.

48 Ibid., para. 112.
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from sharing than pre-merger; (ii) the parties to the
merger would likely focus more on integrating their
networks rather than investing in network sharing with
other MNOs; and (iii) the merged entity would have an
incentive to terminate the agreement in order to weaken
Eircom, resulting in less competition.49 The Commission
concluded that the merged entity would have the ability
and incentive to terminate the network sharing agreement
in place with Eircom, with important repercussions
for the latter’s network costs and coverage, and hence
for Eircom’s ability to compete.50 Furthermore, the
termination of the network sharing agreement with
Eircom would weaken its position as a network host for
MVNOs.51

fee.57 Furthermore, the upfront MVNO had the option
to acquire the customer base of one of the parties’
brands, which could enable it to enhance visibility of its
operations and achieve scale more quickly.58 The capacity
offer to an MVNO was designed as an upfront remedy
which guaranteed that Three would have enough incentive
to agree on conditions and prices that were acceptable to
the upfront MVNO.59 It also guaranteed that the parties
would have incentives to ensure the MVNO had access
to all additional services and technical assistance it may
need.60 Hence, the Commission considered that the final
MVNO entry commitment was adequate to replace the
competitive constraint exerted by Three in the Irish retail
market.61

30. In order to overcome these concerns, the parties
submitted commitments that were analysed and market
tested by the Commission but found to be insufficient
to remove the competitive concerns. The improved final
commitments comprised three elements: (1) an MVNO
entry commitment; (2) an MNO commitment; and (3) a
commitment addressing Eircom’s situation.52

33. The MNO commitment allowed either of the two
MVNOs to purchase spectrum and become a fourth
MNO in Ireland. The Commission considered that such
a remedy would, on the one hand, lower the barriers
to entry of a fourth MNO, since lack of spectrum was
one of the main obstacles, and on the other hand, boost
the effectiveness of the final MVNO entry commitment
providing the MVNOs with an alternative if they wished
to upgrade their capacity agreements.62 Nevertheless,
even after exercising the spectrum option and becoming
an MNO, the operator could remain under the capacity
agreement with Three for a transitional period in order
to facilitate entry.63

31. The MVNO entry commitment enabled the entry of
two MVNOs operating under a capacity model by which
they would purchase a significant minimum capacity
from Three.53 The capacity available for the MVNOs
was calculated as a proportion of the merged entity’s
total network capacity, taking as a reference the merged
entity’s expected network capacity in 2018, i.e., some
four years ahead.54 The Commission was satisfied with
the substitution of the initial pay-as-you-go model by
a capacity model, where the entrant would pay a fixed
fee to access a certain capacity, instead of paying fees
per subscriber or per minute. This was considered to
create greater incentives for the MVNO to aggressively
acquire customers in order to fill the network capacity
it had purchased.55 As a result, the incentives of the
two MVNO entrants would be comparable to those
of traditional MNOs. Furthermore, a capacity model
enabled MVNOs to flexibly design their retail offers to
subscribers, using their bandwidth to offer packages of
whatever combination of services was more profitable.56
32. In addition, the capacity made available under
the entry commitment would be enough to replicate
Three’s offers and in any case, if the entrants required
additional capacity, there was a possibility to increase
the initial allocation up to a maximum cap of 15% of
the merged entity’s network capacity, each subject to
payment of a proportionately increased fixed annual

34. As regards the concerns on Eircom’s (third largest
operator in Ireland) reduced ability to compete because
of the termination of the network sharing agreement,
the final commitments included an offer by the parties
to conclude a strengthened network sharing agreement
with Eircom.64 The Commission was satisfied that postmerger, Eircom would continue to have the same options
to network sharing as it did pre-merger.65 Pre-merger,
it could share with one of the two operators with
national coverage, either Vodafone or O2. Post-merger,
Eircom would continue to have two options, between
Vodafone and the merged entity. Since Vodafone had
expressed an interest in entering into a network sharing
agreement with another MNO in Ireland, the final
commitment ensured that Eircom would continue to
have a choice as to its preferred sharing partner.66 The
revised network sharing agreement with Three allowed
Eircom to preserve and potentially increase its strength

57 Ibid., para. 985.
58 Ibid., para. 989.
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49 Ibid., para. 678–683.

59 Ibid., para. 992.

50 Ibid., para. 698.

60 Ibid., para. 995.

51 Ibid., para. 709.

61 Ibid., para. 998.

52 Ibid., para. 975.

62 Ibid., para. 1000.

53 Ibid., para. 982.

63 Ibid., para. 1004.

54 Ibid., para. 976.

64 Ibid., para. 1008.

55 Ibid., para. 983.

65 Ibid., para. 1009.

56 Ibid., para. 984.

66 Ibid., para. 1007 and 1008.
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35. Finally, as regards the wholesale market for call
origination and network access, the Commission found
that the final commitments addressed both the reduction
in the number of hosts for MVNOs and any potential
weakening of Eircom as a consequence of the merger.69
On the one hand, the final commitments enabled the
entry of two new MVNOs in Ireland under attractive
wholesale access terms.70 On the other hand, the final
commitments ensured that Eircom had the possibility of
becoming a third MVNO host, as it addressed the lack
of nationwide network coverage that was previously
impeding the provision by Eircom of MVNO hosting
services.71

1.3 Telefónica Deutschland/E-Plus
36. On July 2, 2014, the Commission approved the
merger between Telefónica Deutschland (operating
under the brand O2) and E-Plus, subject to a number
of conditions.72 This was a four-to-three merger which
resulted in three MNOs of roughly equal size in the
German mobile telecommunications market, the other
two being Deutsche Telekom and Vodafone, who were
previously the two market leaders. The merged entity
would be the third largest operator in terms of overall
retail revenues in Germany.
37. The Commission again identified concerns in the
retail market for mobile telecommunications and the
wholesale market for access and call origination and
international roaming. Based on the analysis of diversion
ratios, data from the market investigation and the parties’
internal documents, the Commission found E-Plus and
Telefónica to be particularly close competitors.73 Indeed,
the Commission considered that the competitive strength
of the parties was greater than suggested by their
market share and in particular E-Plus was a pioneer in
the granting of wholesale access to 4G services, hence
an important competitive force despite its small market
share.74

38. The Commission found that the merged entity would
have a reduced incentive to compete thus removing two
important competitive forces from the market.75 It based
this finding partially on its own decisional practice, in
particular T-Mobile/tele.ring and Hutchison 3G Austria/
Orange Austria, where it had considered that providers
with a large customer base have less incentive to attract
new customers by offering lower prices.76 Furthermore,
the Commission conducted a UPP analysis and demand
estimation-based simulations, according to which the
merger would intensify the parties’ incentives to raise
prices and induce competitors to also increase their retail
prices.77
39. The competitive assessment showed that MVNOs
would have been unable to compete effectively, as
they largely depend on the MNOs’ wholesale access
conditions.78 They were more prepared to exit the
market and had less incentive to compete aggressively,
as they did not need to recoup fixed costs.79 In addition,
the pay-as-you-go model diminished their incentives to
engage in aggressive retail competition.80 Hence, the
Commission found that any remedy which did not result
in the entry of a fourth MNO would at least need to
strengthen the ability and incentives of non-MNOs to
compete.81
40. In order to overcome the Commission’s concerns, the
parties offered a package of commitments consisting of
three components: (1) an MNO remedy; (2) a mobile
bitstream access (MBA) remedy; and (3) a non-MNO
remedy.82 The MNO remedy sought to create a fourth
competing MNO, the MBA MVNO remedy sought
to generate competition that would offset the loss of
competition resulting from the elimination of E-Plus,
and the non-MNO remedy sought to make the wholesale
market more competitive.
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in the retail telecommunications services market.67
Thus, the Commission concluded that the final Eircom
commitment was suitable to eliminate its concerns
on the potential weakening of Eircom as an effective
competitor on the retail market.68

41. Under the MNO remedy the parties offered to
conclude an agreement with a newly entering MNO,83
which included the following elements: lease of parts of
their spectrum; provision of national roaming services
to the new entrant until it had rolled out its own
network; sites for the placement of antennas; sharing
of passive network infrastructure; and retail outlets in
urban areas including sales staff. If no potential entrant
appeared, the parties would offer the same agreement to
the MVNOs that had entered into wholesale agreements

75 Ibid., para. 804 and 813.
76 Ibid., para. 464.

67 Ibid., para. 1011.

77 Ibid., para. 677 et seq.; see also K. Tyagi (2018), Four-to-Three Telecoms Mergers:
Substantial Issues in EU Merger Control in the Mobile Telecommunications Sector,
International Review of Intellectual Property and Competition Law 49(2), p. 199.

68 Ibid., para. 1021.
69 Ibid., para. 1022.

78 Ibid., p. 200.

70 Ibid., para. 1023.

79 Ibid., para. 568.

71 Ibid., para. 1024.
72 European Commission, dec. Art. 8(2) R. 139/2004 of 2.7.2014, Telefónica Deutschland/EPlus, case COMP/M.7018.

80 Ibid., para. 1310.
81 Ibid., para. 1304.

73 Ibid., para. 270 and 794.

82 Ibid., para. 1358.

74 Ibid., para. 803.

83 Ibid., para. 1359.
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with Telefónica under the second limb of the remedy
package.84
42. The MBA remedy consisted of an upfront
commitment to conclude at least one and up to three
wholesale agreements with MBA MVNOs before
closing the merger. As in the Irish case,85 they would
offer a capacity based wholesale model (i.e., offering a
certain percentage of the network capacity) and allow
access to all services and technologies, including 4G
access, new network technologies and download speeds
in the future.86 The minimum contract duration was five
years.
43. In the non-MNO remedy, the parties committed to
offer the extension of all existing 2G and 3G wholesale
contracts between MVNOs/service providers and
Telefónica or E-Plus, and to offer 4G access to these
operators before a certain date.87 4G access was to be
offered at the best prices that were offered to other
MVNOs/service providers. The parties also offered
to remove contractual restraints from the agreements
with Telefónica or E-Plus wholesale partners that
could prevent the MVNOs and service providers from
switching their customers from one MNO to another,
as well as any obstacles that prevented MVNOs from
switching their business models.88

2. Prohibitions – or the need
to replace a lost competitor
44. Whereas the cases referred to above were all decided
during the tenure of Commissioner Almunia, the
following decisions were taken under the auspices of
Commissioner Vestager, who commenced her first term
in November 2014.

2.1 TeliaSonera/Telenor JV (DK)
45. On September 11, 2015, the Swedish and Norwegian
telecom incumbents TeliaSonera and Telenor withdrew
in Phase II the notification of a 50/50 joint venture that
would have brought together their respective mobile
telecommunications business units in Denmark.89 Prior
to the transaction, TeliaSonera and Telenor had already
cooperated in Denmark under a network sharing
agreement.

84 Ibid., para. 1360.
85 Hutchison 3G UK/Telefónica Ireland, M.6992, supra note 46.
86 Telefónica Deutschland/E-Plus, M.7018, supra note 72, para. 1368–1377; see also the
Commission’s assessment in para. 1383 et seq.
87 Ibid., para. 1368–1378.
88 Ibid., para. 1378.
89 TeliaSonera/Telenor/JV, case COMP/M.7419, notification withdrawn on 24.9.2015, OJ
C 316, 24.9.2015, p. 1. M. Vestager, Statement on announcement by Telenor and TeliaSonera
to withdraw from proposed merger, September 11, 2015, available at: https://europa.eu/
rapid/press-release_STATEMENT-15-5627_en.htm.
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46. The four-to-three transaction would have combined
the number two and number three players in Denmark,
creating the largest MNO in Denmark in terms of both
revenues and subscribers. The Commission identified
unilateral concerns in both retail and wholesale markets
and also closely investigated the risk of spillover into
markets in Sweden and Norway from the combination
of the parties’ pan-Nordic mobile telecommunications
offers for businesses.90 Additionally, the Commission
was concerned that the transaction would have created
a highly concentrated market structure with two large
and symmetric operators (TDC and Telia/Telenor)
at the retail and wholesale level, leading to possible
coordinated effects.91 H3G was also present at the time,
albeit as a smaller operator.
47. The parties initially sought to address the
Commission’s concerns by offering to sell two blocks
of their 2,100 MHz spectrum and to make available up
to 15% of the joint venture’s network capacity to a new
entrant. After the Commission found that this proposal
fell far short of alleviating the concerns it had identified,
the parties submitted a revised proposal. To facilitate the
entry of a fourth MNO, they offered to sell up to 40% of
the JV’s network capacity to a new player. However, the
Commission also rejected this proposal as insufficient,
reportedly finding that even the modified remedies
would not enable the emergence of a new mobile
network operator. It is likely that since TeliaSonera
and Telenor already shared a network, they had fewer
options to divest parts of the network to a new player
to win over regulators.92 In view of the Commission’s
continued objections, the parties eventually abandoned
the transaction in September 2015.93

2.2 Hutchison 3G UK/Telefónica UK
48. Shortly after the abandoned TeliaSonera/Telenor
merger described above, the Commission, on May 11,
2016, blocked the proposed acquisition of Telefónica
UK by H3G UK. When the parties notified the
transaction to the Commission in September 2015,
the UK retail mobile telecommunications market was
highly competitive, with prices among the lowest in the
EU and 4G technology roll-out more advanced than
in most other Member States.94 At the time, Telefónica
UK (operating under the brand O2) was the second
largest UK MNO, whilst H3G (operating under the
brand Three) was number four, the other two mobile
operators being BT/EE and Vodafone.

90 European Commission press release, Commission opens in-depth investigation into the
proposed merger of TeliaSonera and Telenor’s Danish telecommunications activities,
IP/15/4749, April 8, 2015.
91 Ibid.
92 Reuters, UPDATE 3-TeliaSonera and Telenor fail to get Danish merger approved,
September 11, 2015, available at: https://www.reuters.com/article/teliasonera-telenordenmark/update-3-teliasonera-and-telenor-fail-to-get-danish-merger-approvedidUSL5N11H0IU20150911.
93 TeliaSonera/Telenor/JV, M.7419, supra note 89.
94 C. Cook et al. (2017), Recent Developments in EU Merger Remedies, Journal of European
Competition Law & Practice 8(5), p. 358.
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50. The Commission noted that the transaction would
have created a new market leader in the UK retail
mobile telecommunications market, with a combined
market share exceeding 40% when measured both by
subscribers and by revenues. Moreover, the Commission
was concerned that the transaction would remove Three
as an important competitive force, which—despite being
the smallest—was regarded as the most aggressive and
innovative MNO exercising a significant competitive
constraint on the market.97 Due to Three’s high network
quality, excellent levels of customer service and strong
brand image, the Commission took the view that
Three’s position in the market was more significant than
its market shares would suggest. Again, the concept of
an important competitive force played a crucial role in
the Commission’s assessment.
51. The Commission also raised concerns at the
wholesale level, where O2 was at the time the largest
supplier of wholesale access to MVNOs, and H3G was
considered an important competitive force, even though
they did not provide any meaningful wholesale access
pre-merger.98 Given the reduction of the number of
host MNOs, the Commission was concerned that postmerger the position of non-MNOs would be worsened,
and that the merged entity would have lower incentives
to offer attractive wholesale terms.
52. Importantly for this decision, and as a distinguishing
factor to other cases, the Commission raised particular
concerns with respect to network sharing. The four
UK MNOs shared two mobile networks in the UK
by means of network sharing agreements: the CTIL/
Beacon agreement between Vodafone and O2 and
the Mobile Broadband Network Limited (MBNL)
agreement between Three and BT/EE. The Commission
was concerned that through the presence of the merged

95 CMA, BT Group plc and EE Limited, final report of January 15, 2016.
96 Where there are two mergers in the same market(s) subject to the Commission’s control under
the merger regulation, the Commission normally applies the “priority principle,” under
which it will assess each transaction in light of the competitive situation that prevailed at the
time of notification. See European Commission, dec. Art. 8(2) R. 139/2004 of 23.11.2011,
Western Digital Ireland/Viviti Technologies, case COMP/M.6203, para. 31–44, where the
Commission gave priority to Seagate/Samsung, notified one day before Western Digital/
Viviti, unconditionally approving the former and approving with commitments the latter.
The priority rule was also applied in European Commission, dec. Art. 8(2) R. 139/2004 of
27.3.2017, Dow/DuPont, case COMP/M.7932, with respect to other agrochemical mergers
such as European Commission, dec. Art. 8(2) R. 139/2004 of 5.4.2017, ChemChina/
Syngenta, case COMP/M.7962, and European Commission, dec. Art. 8(2) R. 139/2004 of
21.3.2018, Bayer/Monsanto, case COMP/M.8084.
97 European Commission, dec. Art. 8(3) R. 139/2004 of 11.5.2016, Hutchison 3G UK/
Telefónica UK, case COMP/M.7612, para. 681.
98 Ibid., para. 2126.

entity on both networks, the competitive dynamic
which existed prior to the transaction would be lost. In
particular, the Commission considered that Vodafone
and/or BT/EE positions in the network sharing
agreements would have been negatively affected. The
Commission took the view that the combined entity’s
presence on both MBNL and Beacon would likely cause
a misalignment of interests and grant it a possibility
to employ “a unique threat towards its network sharing
partners.”99 As a result, the merger was expected to harm
consumers by decreasing “industry-wide investments [in]
network infrastructure.”100
53. To alleviate these concerns the parties proposed
remedies which consisted of five principal components:
(1) the Tesco Mobile commitment; (2) the new entrant
operator (NEO) commitment; (3) the Virgin Media
commitment; (4) the wholesale market commitment;
and (5) the network sharing commitment.
54. The Tesco Mobile commitment consisted of
divesting O2’s stake in Tesco mobile so as to give that
MVNO full independence. Following the divestment,
the parties committed to offer a capacity-based MVNO
access agreement for up to [5–10%] capacity of the
combined networks of Three and O2. The commitment
was not upfront, regarding neither the divestment
nor the capacity-based wholesale agreement. The
Commission was concerned about not having the
possibility to review the implementation of the Tesco
Mobile commitment at a later stage and that there was
“no legally binding obligation to actually enter into a
final signed agreement.”101 As regards Tesco’s ability to
compete post-merger, the Commission concluded that
the constrained capacity share left Tesco Mobile with
limited potential to grow its customer base.
55. The NEO commitment was intended to create a new
player who was to be offered capacity-based wholesale
access, the cost structure of which was similar to that of an
MNO and, thereby, was expected to maximise the NEO’s
incentives to compete by optimally utilising the available
capacity. The NEO would receive a “perpetual fractional
network interest” of up to [10–20%] capacity.102 The
parties proposed this commitment to be upfront, i.e. to be
fulfilled before the closing of the transaction. Following
a specified period of time, the parties committed to offer
an option for the NEO to acquire the assets of O2, or,
alternatively, to discuss in good faith the acquisition of
Three103. The Commission rejected the commitment,
as it considered it insufficient to address its concerns at
retail level. In the Commission’s view, the NEO would
continue to be commercially and technically dependent
on its host MNO with a cost structure that would not
allow it to exercise a competitive constraint on other
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49. Prior to the present decision, the CMA had
unconditionally cleared the fixed/mobile merger
of BT and EE in January 2016.95 The CMA had
considered that EE was a minor player, and that due
to vibrant competition in the UK mobile market, the
BT/EE combination was unlikely to impact negatively
competitive conditions. In Hutchison 3G UK/Telefónica
UK, the Commission took due account of the CMA’s
assessment and treated BT/EE as a single entity.96

99 Ibid., para. 1240.
100 Ibid., para. 1233.
101 Ibid., para. 2926.
102 Ibid., para. 2625.
103 Ibid., para.2636.
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market participants, and it would also have very limited
ability to differentiate its offerings, including in terms of
quality. Further, the O2 divestments consisted of many
optional elements, which the Commission considered to
be excessively uncertain.
56. Following the Commission’s scepticism, the parties
added the Virgin Media commitment to the final
commitments, by which they undertook to offer Virgin
Media a fixed capacity delivered on the O2 network,
available to Virgin Media for a fixed term. If the NEO
exercised the O2 Divestment Option, the parties would
offer Virgin Media an equivalent agreement delivered
on Three’s network. The Commission was not satisfied
with this proposal, due to similar reasons that led to
the rejection of the Tesco Mobile commitment, and due
to the uncertainty as to whether Virgin Media would
eventually sign up to the wholesale agreement.
57. The wholesale market commitment consisted of
the proposed amendment to the existing wholesale
access agreements with MVNOs to cover 4G and 5G
at no extra cost, and offered wholesale access to other
MVNOs with the same quality of service. However, the
Commission considered that the suggested pricing of
4G and 5G services may be unattractive for MVNOs in
the future given the increasing data consumption and
declining costs per GB of MNOs for providing data
services. As a result, the Commission was concerned
that under the proposed access terms, the MVNOs were
unlikely to be able to offer products that could compete
with those of MNOs in both the short and long term.104
Additionally, the Commission was not satisfied with the
proposed commitments, because of the uncertainty of
the implementation plan.
58. In order to address the Commission’s network
sharing concerns, the parties also offered a set of
behavioural commitments designed to strengthen
Vodafone’s and EE’s positions under the network
sharing agreements. This included, among others, an
offer to EE of a number of amendments to the MBNL
agreements, including a fast-track dispute resolution
procedure aimed at facilitating unilateral network
improvements, an agreement on a new business plan for
MBNL, and the waiver of certain veto rights vis-à-vis
EE.105 To strengthen Vodafone, the parties proposed to
offer Vodafone the partitioning of the transmission of
4G traffic and the possibility to re-enter into the active
sharing agreements, in case they were terminated by the
parties post-merger. In addition, the parties proposed a
network integration plan, according to which they were
to remain committed to the Beacon grid and to use an
agreed number of extra MBNL sites. The parties also
proposed to erect firewalls in order to avoid information
sharing between MBNL and Beacon.

59. The Commission considered the proposed package
to raise significant uncertainties and to be difficult to
monitor.106 It rejected the network sharing commitment,
as in its view it did not materially improve the positions
of either Vodafone or EE in the underlying agreements.107
In addition, there was uncertainty as to whether
Vodafone and EE would accept the range of behavioural
commitments offered by the parties. In a comparable
situation in Hutchison 3G UK/Telefónica Ireland,
interestingly the concerns were resolved since Vodafone in
that case expressed an interest to enter into an agreement
with Eircom, should Three’s proposal not be accepted by
Eircom.108
60. In order to overcome the hesitations of the
Commission, the parties pointed to the fact that in
the Irish109 and German cases110 described above, the
Commission had approved a remedy package which was
broadly similar to the one offered by the parties in the
present case. Also, the results of the Commission’s UPP
analysis 111 indicated that the predicted overall price
increases at the retail level (7.3%) were only marginally
higher than in the Irish case (6.6%),112 and lower than in
the German case (9.3%).113
61. The Commission was unmoved by these arguments
and noted simply that results of the quantitative
analysis were only one of the elements at the basis
of the Commission’s assessment. In addition, the
Commission emphasised that the prior transactions
were distinguishable,114 in particular as regards the
concern that the merged entity would have network
sharing agreements with both of the remaining MNOs
(EE and Vodafone), which thus appears to be key to
the prohibition decision. The Commission’s scepticism
as to the workability of the behavioural solution to the
network sharing concern was one of the main reasons
for eventually prohibiting the transaction. Overall, the
Commission concluded that the proposed commitments
did not “fully and unambiguously resolve the competition
concerns identified.”115
62. The case is currently under appeal at the General
Court.116 Two of the main arguments brought before
the court question the Commission’s interpretation

106 Ibid., para. 2788 to 2792.
107 Ibid., para. 2645.
108 Hutchison 3G UK/Telefónica Ireland, M.6992, supra note 46.
109 Ibid.
110 Telefónica Deutschland/E-Plus, M.7018, supra note 72
111 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97, para. 3058.
112 Hutchison 3G UK/Telefónica Ireland, M.6992, supra note 46.
113 Telefónica Deutschland/E-Plus, M.7018, supra note 72.
114 See European Commission, Mergers: Commission Prohibits Hutchison’s Proposed
Acquisition of Telefonica UK – Factsheet, MEMO/16/1705, 11 May 2016, available at:
http://europa.eu/rapid/press-release_MEMO-16- 1705_en.htm.

94

104 Ibid., para. 3144–3148.

115 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97, para. 3151.

105 Ibid., para. 2793–2798 and 2832–2834.

116 GCEU, CK Telecoms UK Investments v. Commission, case T-399/16, case pending.
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2.3 Hutchison 3G Italy/Wind/JV
63. On September 1, 2016, the Commission conditionally
approved the joint venture between Hutchinson’s
subsidiary H3G and VimpelCom’s subsidiary Wind,
which resulted in the creation of the largest retail mobile
telecommunications operator in Italy.118 At the time of
the transaction, there were four MNOs on the Italian
telecommunications market (H3G Italy, Wind, Vodafone
and TIM) together with a number of MVNOs.119 Wind
and H3G were, respectively, the third and fourth largest
mobile operators in the market. As in previous cases,
the Commission raised concerns in the markets for the
provision of retail mobile telecommunications services and
wholesale services for access, and call origination on mobile
networks.
64. As regards the first market, the Commission
concluded that the transaction would significantly
impede effective competition in the retail market for
mobile telecommunications services in Italy as a result
of horizontal non-coordinated effects caused by the
reduction of the number of MNOs from four to three
in a highly concentrated market with high barriers
to entry.120 The counterfactual analysis played an
important role, as the Commission found that the merger
would remove from the market H3G as an important
competitive force.121 The Commission qualified H3G
as such because its gross adds market share was higher
than its nominal market share and because it behaved as
an aggressive player on the Italian retail mobile market,
fostering competition and constraining other MNOs.122

65. In the Commission’s view, the parties closely
competed on the market, and exerted a competitive
constraint on each other and on the other MNOs.123
Post-merger, the JV would have a significant market
share, and would not have the incentive to compete in
the same way as the parties did before, separately.124
Other MNOs would not have the incentive to compete
against the JV to counter the anti-competitive unilateral
effects of the transaction.125 MVNOs may have had
the incentive to compete, but would lack the ability,
and would thus be unable to replace the competitive
constraint exerted by the parties.126 According to the
Commission, this would have resulted in significant
price effects, which would not be offset by buyer power
or market entry.127
66. In contrast to the other two cases mentioned
above,128 the Commission found that the transaction
would also significantly impede effective competition on
the retail market as a result of horizontal coordinated
effects. The loss of H3G would increase the symmetry in
market shares of the remaining MNOs and enhance the
alignment of incentives, as well as the ability to monitor,
observe and punish deviation from coordination,
allowing MNOs to coordinate and raise prices in a
sustainable manner post-merger.129 In addition, there
were indications from previous statements of market
players that such coordination was considered to be
beneficial.130 The Commission considered that the
effects of coordination would materialise in addition to
the non-coordinated effects arising from the transaction,
leading to additional harm to consumers.131
67. For the remainder, the Commission examined
horizontal non-coordinated effects in the wholesale
market for access and call origination on mobile
networks. These effects would materialise in the
elimination of the competitive restraint exercised by the
parties and would be particularly relevant for MVNOs
who were not contractually bound to an MNO in the
short term as well as for potential new entrants.132 The
Commission, however, did not find any conclusive
evidence of horizontal coordinated effects on the
wholesale market.

Article

of the concept of “important competitive force.” The
applicant considers that the Commission erred in the
appreciation of this feature both in the retail market
and in the wholesale market, where in its view, the
Commission should not have qualified Hutchison
as an “important competitive force” given that they
had a very small market share (less than 3%). The
applicant, furthermore, finds fault with the fact that
the Commission based its conclusions on the opinions
of third parties instead of conducting its own analysis.
The applicant also pleads that the Commission erred
in relation to the necessity and extent of “alignment”
between competitors in network sharing agreements;
and by basing its conclusions on potential harm
to competitors of the merged entity rather than to
competition.117

68. It is worth noting that, in the context of the
efficiencies analysis, the Commission looked at network
sharing agreements even though there were none

123 Ibid., para. 813.
124 Ibid., para. 821 and 822.
125 Ibid., para 855.
126 Ibid., para. 865–866 and 898.
117 For further details see summary published in OJ C 371, 10.10.2016, p. 10.

127 Ibid., para. 919, 950 and 1364.

118 European Commission, dec. Art. 8(2) R. 139/2004 of 1.9.2016, Hutchison 3G Italy/Wind/
JV, case COMP/M.7758.

128 TeliaSonera/Telenor/JV, M.7419, supra note 89; and Hutchison 3G UK/Telefónica UK,
M.7612, supra note 97.

119 Ibid., para. 50 and 65.

129 Hutchison 3G Italy/Wind/JV, M.7758, supra note 118, para. 1011 and 1208.

120 Ibid., para. 952 and 953.

130 Ibid., para. 327–343.

121 Ibid., para. 436.

131 Ibid., para. 1211.

122 Ibid., para. 535.

132 Ibid., para. 1348.
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currently in place in Italy. It concluded that the parties
had not proven that a network sharing agreement
between Wind and H3G would not be a commercially
viable alternative to the merger, nor that it would not
yield similar efficiencies as the proposed JV.133
69. In recognition of the stricter approach taken by the
Commission in Hutchison 3G UK/Telefónica UK,134 and
although the transaction was notified before the UK
prohibition decision was issued, the parties submitted a
fix-it-first remedy designed to bring about the entry of a
fourth MNO into the Italian market.135
70. The commitments included the divestment of
substantial radio spectrum from different frequency
bands, the option to acquire/co-locate on mobile base
station sites, and the option of a radio access network
(RAN) sharing agreement which ensured immediate
coverage also of the least populated areas in a costeffective manner.136 In addition, the package included
an agreement for roaming on the merged entities’
network to enable the purchaser to offer nationwide
service during the construction of its own network.137
Furthermore, the new MNO would be free to offer
wholesale access to other MVNOs and was offered
a pricing model that would ensure it was indeed able
to offer such access competitively.138 This would also
resolve the concerns on the wholesale access market.
71. The identification of a suitable buyer played a key
role in the Commission’s conditional clearance. Iliad, an
established MNO in the French market with a credible
business plan and the intention of investing, agreed
to purchase the divested assets and spectrum in Italy.
It was independent from the parties, it had financial
resources, and it raised no prima facie competition
concerns (cf. the “standard purchaser requirements” set
out in the Remedies Notice139). Given the clarity and
certainty of the agreement as well as the quality of the
buyer, the Commission approved Iliad as a suitable new
MNO in the clearance decision.

3. An unconditional
clearance – A surprise
decision?
72. On November 27, 2018, following an in-depth
review in Phase II, the Commission unconditionally
cleared the merger between T-Mobile and Tele2, which
combined the third and fourth largest MNOs in the

Netherlands. Prior to the merger, the parties already
cooperated through a network sharing agreement.140
73. The Commission’s investigation largely focused
on non-coordinated horizontal effects in the retail
market. Post-transaction, the merged entity would have
a share of [20–30%] making it the third largest player
in the Dutch retail mobile market after KPN and
VodafoneZiggo in terms of revenues, but the second
largest player by a small margin before VodafoneZiggo
in terms of subscribers.141 The Commission qualified
T-Mobile as an important competitor, who offered the
highest network quality in the Netherlands. T-Mobile
historically pursued an aggressive pricing policy and
the Commission concluded that there was no reason to
believe that its attitude would change post-merger.142
74. In contrast to the previous mergers described
above, the Commission concluded that Tele2 could
not be considered an important competitive force,
primarily due to its limited market share and network
limitations.143 The Commission also considered that
Tele2’s competitive impact on the retail market would
gradually deteriorate. This was in particular as Tele2 was
spectrum-constrained and it was set not to be allocated
further spectrum in the 2019 auctions.144 Overall, the
Commission concluded that the competitive importance
of Tele2 would be reduced in the absence of the merger.
75. As in previous mobile mergers, the Commission
conducted a UPP analysis and concluded that the
merger was likely to lead to a [5–10%] overall price
increase in the retail market,145 which was the same
range as the Commission had predicted in the previous
three mergers in Ireland, Germany and the UK (see
para. 60 above). However, in this case, the Commission
considered price increases to be “moderate,”146 and that
the UPP analysis did not take into account the gradual
marginalisation of Tele2.
76. As the transaction did not produce anti-competitive
effects, the Commission did not engage in an efficiency
assessment. Likewise it did not assess potential anticompetitive effects at the wholesale level in any detail,
since only T-Mobile was active on the market.147
77. It is interesting to note in this context that previously,
in 2007, the Commission had authorised unconditionally
a four-to-three merger between T-Mobile and Orange

140 European Commission, dec. Art. 8(1) R. 139/2004 of 27.11.2018, T-Mobile NL/Tele2
NL, case COMP/M.8792, para. 66. Neither KPN nor VodafoneZiggo entered into networksharing agreements with another MNO, see para. 107.
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133 Ibid., para. 1615.

141 Ibid., para. 372.

134 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97.

142 Ibid., para. 398.

135 Hutchison 3G Italy/Wind/JV, M.7758, supra note 118, para. 1800–1804.

143 Ibid., para. 443–565.

136 Ibid., para. 1741.

144 Ibid., para. 536.

137 Ibid., para. 1773–1796.

145 Ibid., para. 815.

138 Ibid., para. 1786–1793.

146 Ibid., para. 822.

139 Ibid., para. 1800–1804.

147 Ibid., para. 751.
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V. Synthesis
78. With one exception, all recent mobile mergers
that reduced the number of players from four to
three have met with competition concerns from the
Commission.150 These concerns have focused on three
issues in particular:
– Loss of an important competitive force (in view of the
often concentrated market structure, any elimination of
a competitor was viewed critically);
– Loss of competition between networks or deterioration
of such networks that could carry the traffic of mobile
operators; or
– Loss of the number of networks that would be able
and willing to host an MVNO.
79. In all of these recent cases, remedy packages were
offered by the merging parties which always contained
structural as well as behavioural elements. The former
generally consisted of a divestment of spectrum, often
together with network capacity, and of making available
sites for antennas and other passive infrastructure.
The latter focused on suitable network access for new
MVNOs and/or better access conditions for existing
ones. The packages also sometimes included an offer
of national roaming for possible new MNO entrants in
order to achieve early coverage.
80. These combined remedy packages were considered
sufficient by the Commission in the above-mentioned
Austrian, Irish and German merger cases.151 It is true,
however, that the optional structural elements of the
remedies were for the most part either not considered
acceptable by the Commission,152 or not taken up by
any new entrant.153 The mobile markets in Austria and

148 European Commission, dec. Art. 6(1) R. 139/2004 of 20.8.2007, T-Mobile/Orange (NL),
case COMP/M.4748.
149 Ibid., para. 34.
150 There have been a number of smaller mobile mergers, which were either cross-border
(European Commission, dec. Art. 6(1) R. 139/2004 of 3.7.2013, Telenor/Globul/Germanos,
case COMP/M.6948), or were characterised by a weak competitive relationship between the
parties (European Commission, dec. Art. 6(1) R. 139/2004 of 8.10.2018, Tele2/Com Hem
Holding, case COMP/M.8842), and which were cleared unconditionally in Phase I.
151 Hutchison 3G Austria/Orange Austria, M. 6497, supra note 31; Hutchison 3G UK/
Telefónica Ireland, M.6992, supra note 46; and Telefónica Deutschland/E-Plus, M.7018,
supra note 72.
152 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97.
153 Hutchison 3G Austria/Orange Austria, M. 6497, supra note 31; and Hutchison 3G UK/
Telefónica Ireland, M.6992, supra note 46.

Ireland were presumably too small and unattractive to
possible investors. In addition, entry barriers in terms
of spectrum or infrastructure were high, which could
have also affected prospective entrants. Nevertheless,
in Germany, 1&1 Drillisch (United Internet) initially
preferred the improved MVNO access remedies, but in
the meantime acquired 5G spectrum154 thus entering the
path to becoming a fully-fledged MNO.155
81. As far as the MVNO remedies are concerned it
has always been clear that they were only a secondbest solution, but they allowed for the necessary
restructuring without unacceptable consequences.
Looking back, it can be argued that they have achieved
generally satisfactory results in that, e.g., prices for
mobile services in Austria are still among the lowest
in the EU.156 The BEREC Report on the development
of mobile prices post-merger criticised access remedies
in abstract terms, but did not produce any conclusive
evidence to the contrary and even referred to competitive
pressure from MVNOs.157
82. It is only in recent years that the Commission has
become more demanding, now consistently requiring
a new player to enter the market in order to replace
any loss of competition. There was a marked shift in
approach to mobile mergers with the arrival of the
new Commission in November 2014. This tightening
of control was already felt in the near-blocked fourto-three merger between TeliaSonera and Telenor
in Denmark.158 At the time, Commissioner Vestager
expressed a clear preference for structural remedies in
four-to-three mobile mergers and made it clear that only
the creation of a new fourth competitor would alleviate
the competition concerns on the Danish market.159 In
light of this far-reaching demand, the parties eventually
withdrew their notification. Later, in the landmark
decision of May 11, 2016, the Commission blocked the
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in the Dutch mobile market.148 The decision was based
on the finding that: (1) Orange had not been a major
competitive constraint and was not considered to be a
particularly close substitute to T-Mobile; and (2) a large
number of MVNOs and service providers would remain
on the market and would “exert significant competitive
pressure” even though their combined market share was
less than 5%.149

154 On June 12, 2019, 1&1 Drillisch completed its participation in the 5G spectrum auction
acquiring two frequency blocks of 2 x 5 MHz in the 2 GHz band and five frequency blocks of
10 MHz in the 3.6 GHz band for a total price of about €1.07 billion. See press release available
at: https://www.united-internet.de/en/newsroom/press-releases/press-releases-detail/news/
united-internet-subsidary-11-drillisch-acquires-5g-spectrum.html. The Bundesnetzagentur
acknowledged that “[n]ewcomer Drillisch bid successfully, showing that the auction design is
suitable for promoting competition,” see full press release at: https://www.bundesnetzagentur.
de/SharedDocs/Pressemitteilungen/EN/2019/20190612_spectrumauctionends.html.
155 This development is similar to the so-called “ladder-of-investment” approach discussed
in traditional telecoms regulation. See, e.g., M. Bourreau, P. Doğan and M. Manant
(2010), A Critical Review of the “Ladder of Investment” Approach. Telecommunications
Policy 34(11), pp. 683–696.
156 See, e.g., European Commission, Mobile Broadband Prices in Europe in 2018, March 21,
2019. See also European Commission, dec. Art. 6(1) R. 139/2004 of 9.7.2018, T-Mobile
Austria/UPC Austria, case COMP/M.8808, para. 17–41, where the Commission recognised
fixed and mobile broadband to belong to the same product market in Austria.
157 BEREC, Report on Post-Merger Market Developments – Price Effects of Mobile Mergers
in Austria, Ireland and Germany, BoR (18) 119, June 15, 2018, at pt 5.4. As with all
evaluations of remedies the proof of causality is a major problem. In the Austrian case, for
example, the relevant transactions also included the sale of Orange’s daughter “Yess!,” a low
budget, mainly prepaid provider, to the market leader (Telekom Austria).
158 TeliaSonera/Telenor/JV, M.7419, supra note 89.
159 In addition, in Commissioner Vestager’s speech following the withdrawal announcement,
she cited research suggesting that reduction of the number of MNOs to three may lead
to higher prices. Then, in her October 2015 speech at the 42nd Annual Conference on
International Antitrust Law and Policy at Fordham University, Commissioner Vestager
simply stated that in mobile mergers “the more structural the remedy, the better.”
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merger between H3G and O2 in the UK in spite of an
offer of far-reaching, capacity-based access remedies to
powerful companies (such as Tesco or Virgin Media).160
83. The two merger decisions which followed took an
interesting turn: in the Italian Hutchison/Wind JV
case,161 the parties were fortunate enough to find an
extensive structural solution and with the entry of
French operator Iliad (Free) into the Italian market, a
new fourth MNO appeared. This was achieved by way
of a fix-it-first remedy, so that questions of certainty
of entry did not arise. Commissioner Vestager later
underlined with regard to Hutchison 3G Italy/Wind/JV
that divestitures aimed at creating a new MNO are “the
best answer to competition concerns.”162 This type of
solution will, however, not always be available since it
supposes a sufficiently large and attractive target market
as well as an eager challenger willing to enter another
Member State. As mentioned above, the difficulties with
finding a new MNO entrant were exemplified in Austria
and Ireland, where to this day no new entrant has taken
up the optional structural elements of the remedies
proposed in Hutchison 3G Austria/Orange Austria and
Hutchison 3G UK/Telefónica Ireland.163
84. And finally, in a surprise move, the four-to-three
merger between T-Mobile and Tele2 in the Netherlands
was cleared unconditionally by the Commission
in Phase II. This decision is remarkable in that the
predicted price increases were similar to those found
in other problematic cases, and the combined market
share of the parties was presumably higher than that of
the merging parties in the Austrian case.164 In addition,
the merging parties became the second largest operator
in terms of subscribers, albeit by a small margin.
Nevertheless, it seems that the Commission discovered—
after even sending a statement of objections—
elements that led it to conclude that Tele2 was not an
important competitive force within the meaning of
the Commission’s Horizontal Merger Guidelines.165
Commissioner Vestager stressed on several occasions
that this case is to be distinguished from others, and is
to be read in “the specific circumstance of the merging
parties, their qualities, their characteristics, their market
size, their footprint and the specific market.”166

160 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97.
161 Hutchison 3G Italy/Wind/JV, M.7758, supra note 118.
162 M. Vestager, Competition and Investment in Telecoms, Speech delivered at the CERRE
Dinner Debate, Brussels, November 28, 2016.
163 Hutchison 3G Austria/Orange Austria, M. 6497, supra note 31; and Hutchison 3G UK/
Telefónica Ireland, M.6992, supra note 46.
164 Hutchison 3G Austria/Orange Austria, M. 6497, supra note 31.
165 Commission Guidelines on the assessment of horizontal mergers under the Council
Regulation on the control of concentrations between undertakings, OJ C 31, 5.2.2004, pp.
5–18, para. 37,38. It is worth noting in this context that the interpretation of the term
“important competitive force” is presently before the General Court in CK Telecoms UK
Investments v. Commission case T-399/16, case pending.
166 MLex Insight, Dutch mobile merger approved thanks to “specific circumstances,”Vestager
underlines, November 29, 2018, available at: https://www.mlex.com/GlobalAntitrust/
DetailView.aspx?cid=1045536&siteid=190&rdir=1.
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85. Overall, the Commission’s hesitation to accept
access remedies and to insist invariably on the presence
of four mobile operators does not seem justified.
The Dutch clearance decision described above may
indicate a renewed Commission openness towards
a consolidation between weaker players.167 It seems,
however, that instead of relaxing its general rejection
of access remedies, the Commission prefers to adopt
a more generous approach regarding the competitive
strengths of the merging parties. Whether this approach,
which leads to unconditional clearances, will produce
better results than the remedies offered in previous cases
remains to be seen.
86. It is submitted that the negative attitude of the
Commission vis-à-vis access/MVNO remedies is not
warranted for the following reasons.
87. First, it has to be noted that granting access to key
infrastructure is expressly foreseen as a remedy in the
Commission’s 2008 Remedies Notice.168 Such access
inevitably leads to equivalent effects as a divestiture
remedy because it has to facilitate timely and likely
market entry by competitors.169 Apart from the abovementioned cases access to a telecom network was
accepted as a remedy, e.g., in Telia/Telenor where it
served to reinforce a divestiture remedy.170 As is shown
by the Commission’s own decisional practice, access
remedies intended to trigger or reinforce MVNO entry
are acceptable in principle, provided they are properly
designed and certain to be taken up.
88. Second, access remedies are used in a regulatory
context as a suitable instrument to safeguard
competition in telecom markets. The imposition of
access (and price) remedies is the key instrument for
ensuring competitive markets under the EU telecoms
regulatory framework.171 This system has produced
solid results in keeping markets open and ensuring
competitive prices at the wholesale and retail level. For
instance, as noted above, the Spanish NRA after initially
imposing access regulation in the national mobile
market, lifted the regulation in 2017 after concluding
that in view of MVNO entry the market tended towards
effective competition.172 Access remedies have allowed

167 T-Mobile NL/Tele2 NL, case COMP/M.8792, supra note 140.
168 Commission Notice on remedies acceptable under Council Regulation (EC) No. 139/2004
and under Commission Regulation (EC) No. 802/2004, OJ C 267, 22.10.2008, pp. 1–27.
169 Ibid., para. 61–64.
170 European Commission, dec. Art. 8(2) R. 139/2004 of 13.10.1999, Telia/Telenor, case
COMP/M.1439, para. 381 and 382.
171 See Articles 7 and 7a of Directive 2002/21/EC of the European Parliament and of the
Council of 7 March 2002 on a common regulatory framework for electronic communications
networks and services, OJ L 108, 24.4.2002, pp. 33–50 (Framework Directive); and
Articles 12 and 13 of Directive 2002/19/EC of the European Parliament and of the Council
of 7 March 2002 on access to, and interconnection of, electronic communications networks
and associated facilities, OJ L 108, 24.4.2002, pp. 7–20 (Access Directive).
172 Comisión Nacional de los Mercados y la Competencia, CNMC notified the draft measures
concerning the review of the wholesale market for access to mobile networks (former
market 15) to the European Commission, available at: https://www.cnmc.es/sites/default/
files/editor_contenidos/Notas%20de%20prensa/2017/20170221__Mercado%2015_eng.
pdf.
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89. Third, the usual procedural concern that
behavioural remedies need to be constantly monitored
by competition authorities is irrelevant since NRAs for
telecommunications can be charged with this task. They
are particularly well placed in view of their long-standing
experience with safeguarding the respect of regulatory
access and price remedies. This is traditionally part of
their core business, which consists inter alia of imposing
(access) remedies on operators with significant market
power (SMP) and ensuring their application in practice.
The Commission itself has on several occasions relied
on the work and contributions of NRAs. For example,
in T-Mobile Austria/tele.ring, the Austrian NRA was
entrusted with the role of arbiter in potential dispute
settlement regarding implementation of the remedy.174
Also in the above-mentioned Telia/Telenor decision,
the parties undertook to regularly report on the
implementation of the commitments to Swedish and
Norwegian NRAs.175 In addition, in concentrated and
transparent mobile markets, remedy takers can also
engage in monitoring the access remedy themselves,
by seeking relief before national courts176 or making
a complaint to the Commission. This was exemplified
in a recent statement of objections against Telefónica,
where the Commission started an investigation against
an alleged breach of commitments relating to the 2014
Telefónica-E-Plus decision.177 The Commission would
therefore not normally have to engage in constant
monitoring of access remedies.
90. Fourth, and most importantly, there is no conclusive
evidence that MVNO remedies have led to unacceptable
results. Mobile prices in Europe are still lower than
those in other parts of the world (USA, South Korea)
and mobile prices in the countries where four-to-three
mergers were cleared with access remedies are for the
most part comparing favourably to price levels in other
Member States.178
91. It is true, however, that access remedies are only fully
effective if the MVNO offers are actually taken up and
market entry (or expansion) occurs within a relatively

173 See, e.g., European Commission, dec. Art. 8(2) R. 139/2004 of 4.2.2016, Liberty Global/
Base, case COMP/M.7637, para. 330 and 338; European Commission, dec. Art. 6(1)(b) and
6(2) R. 139/2004 of 3.8.2016, Vodafone/Liberty Global/Dutch JV, case COMP/M.7978,
para. 538.

short time frame. The typical approach to avoiding
such harmful delays is for the Commission to require
fix-it-first or upfront solutions, i.e., the transaction
can only close if and when it is sufficiently clear that
the remedy will actually be taken up by an existing
(smaller) competitor or new entrant. Furthermore,
when selling network access to MVNOs, it is advisable
to do this through a capacity model rather than a
“pay-as-you-go” model. Capacity models are preferred
by the Commission since they create stronger incentives
for price competition by MVNO entrants who will
strive to fill the purchased capacity thus making them
comparable to the incentives of traditional MNOs who
have to recoup the cost of infrastructure investments.
92. Even though access remedies could be used to
address most competition concerns in mobile mergers,
they would normally fall short of remedying network
sharing problems, such as those identified by the
Commission in Hutchison 3G UK/Telefónica UK.179 If
the merged entity is present on two different network
sharing agreements, the Commission will be very
sceptical to accept a behavioural solution and will look
closely as to whether the merger could negatively affect
the pre-merger network sharing agreements. Indeed, a
key element for the Commission’s approval in Hutchison
3G UK/Telefónica Ireland was to ensure that the parties
to the agreement would continue to have the same
options to share networks as they did pre-merger.180
The Commission in this case reached a sufficient level
of comfort by the expression of interest from Vodafone
to enter into a network sharing agreement, which
would allow Eircom to evade potentially unfavourable
conditions or termination by Three, post-merger. The
key to success in such cases would be to put forward a
remedy which ensures that the situation of the parties
to the agreement remains unaltered or equivalent
post-merger.

Article

competitors and new entrants to build market share and
gradually roll out their own networks, the effect being
that today only a handful of markets are characterised
by a need for regulation. In its merger decisions the
Commission itself often refers to existing access
regulation which would prevent, e.g., foreclosure.173

93. The parties should also consider that network
sharing itself might raise competition concerns beyond
the effects of the merger. This is in particular because of
the commonality of costs between the parties sharing a
network which—depending on the extent—may lead to
an unhealthy competitive alignment. The Commission
may thus insist on the parties leaving network sharing
agreements intact post-merger (as it did in Hutchison 3G
UK/Telefónica UK).181 Network sharing agreements may
also raise concerns outside the context of mergers, as is
shown by the above-mentioned case against a network
sharing agreement in the Czech Republic, where the
Commission, apart from the wide coverage, has taken
into account the highly concentrated market where the
sharing parties are the two largest operators.182

174 European Commission, dec. Art. 8(2) R. 139/2004 of 21.9.2005, T-Mobile Austria/tele.
ring, case COMP/M.3916, para. 164.
175 European Commission, dec. Art. 8(2) R. 139/2004 of 13.10.1999, Telia/Telenor, case
COMP/M.1439, p. 106.
176 GCEU, 9.10.2018, 1&1 Telecom GmbH v. Commission, case T-43/16, EU:T:2018:660.
177 Telefónica Deutschland/E-Plus (Art. 14(2)(d) proc.), case COMP/M.9003, case pending.
178 See, e.g., European Commission, Mobile Broadband Prices in Europe in 2018, March 21,
2019.

179 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97.
180 Hutchison 3G UK/Telefónica Ireland, M.6992, supra note 46.
181 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97.
182 Network Sharing – Czech Republic, case AT/40305, case pending.
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VI. Conclusions
94. The above analysis of the Commission’s decisional
practice in mobile mergers during the last eight years
shows that, in particular, concentrations between
smaller operators will still be possible. But the
Commission is likely to take a much tougher stance
if the merger involves stronger market players. Should
it raise concerns, the most recent of the precedents
analysed above show two possible solutions for the
merging parties: either proving the target is not an
“important competitive force,” or if that is not possible,
finding a new competitor that would enter the market to
replace the target.
95. Proving that an operator constitutes (or not) an
important competitive force could become a challenge
for both the Commission and the parties. The concept
played a key role in the conditional clearance of
Hutchison 3G Austria/Orange Austria, where the
Commission considered H3G to be an important
competitive force183 and in Hutchison 3G UK/Telefónica
Ireland, where the Commission was concerned by the
removal of Three as an important competitive force.184
The factors leading the Commission to conclude that a
given operator is an important competitive force could
involve, for example, a pioneer role in the granting of
wholesale access to 4G services,185 or high network
quality, excellent customer service and strong brand
image.186 This concept was also at the core of the
recent unconditional clearance of the merger between
T-Mobile and Tele2, where the Commission did not
consider Tele2 to be an important competitive force due
to its declining market share and network limitations.187
The appeal brought by CK Telecoms UK Investments
against the Commission’s prohibition decision in
Hutchison 3G UK/Telefónica UK will address this
contentious notion.188 It remains to be seen whether
the Commission can show that it has a clear concept
of what constitutes an important competitive force, or
whether it may have perhaps applied this term somewhat
arbitrarily in practice.
96. As far as the second alternative is concerned,
finding a new competitor to enter the market is not a
simple task either. The situation in Hutchison 3G Italy/
Wind/JV, where the French mobile provider Iliad was
willing to penetrate the Italian market, will not always
be replicable.189 Remedies may not be taken up by any
new entrant if the market is not attractive for potential
investors, due to its small size or high barriers to entry,

183 Hutchison 3G Austria/Orange Austria, M. 6497, supra note 31., para. 265.
184 Hutchison 3G UK/Telefónica Ireland, M.6992, supra note 46, para. 667 and 698.
185 Telefónica Deutschland/E-Plus, M.7018, supra note 72, para. 803.
186 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97, para. 681.
187 T-Mobile NL/Tele2 NL, case COMP/M.8792, supra note 140, para. 443.
188 CK Telecoms UK Investments v. Commission, case T-399/16, case pending.
189 Hutchison 3G Italy/Wind/JV, M.7758, supra note 118.
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as was the case in Austria and Ireland.190 In any event,
the suitable candidate will most likely be an ambitious
challenger from a neighbouring country.
97. A third possibility which merits renewed attention
would be to offer convincing access remedies that
would produce (or reinforce) strong and efficient
MVNO competition. This would be a possibility only
if those remedies were put in the form of a fix-it-first
or upfront solution in order to quell any doubt about
certainty of entry. The success of this strategy may
not be guaranteed, but it is well worth trying in view
of the uncertainty of the other two above solutions.
As detailed in the preceding section, the effectiveness
of competition through access remedies has repeatedly
been recognised by the Commission itself as well as
by other NRAs. In view of the evolving competitive
environment and the challenges facing mobile operators
in the EU today, there should be no reason why
access remedies accompanied by the aforementioned
appropriate safeguards should not be acceptable to the
Commission.
98. An additional element that the merging parties
should take into account is the network sharing
agreements to which they have subscribed. It follows
from the decision in Hutchison 3G UK/Telefónica UK
that, if both parties are part of different network sharing
agreements, the Commission might require them to
leave one of them post-merger, to ensure there is enough
independence between networks. This is particularly
true if there are a limited number of networks in the
country concerned (as was the case in the UK and
Ireland with only two networks). The Commission’s
approach in the aforementioned case seems to indicate
scepticism towards accepting behavioural solutions to
network sharing concerns, unless the Commission is
confident that the behavioural remedies will actually be
implemented.191
99. The above debate is all the more relevant as telecom
operators are facing financial burdens through the shift
to 5G and fibre connections and might thus move towards
more network sharing.192 Indeed, not only has the total
market value of the EU telecommunications operators
fallen from €234 billion in 2012 to €133 billion in 2018;
but their revenues and profits have been dented by
further regulation and increased internet competition,
which leaves companies with fewer resources to invest
in infrastructure.193 A future alternative could be the
introduction of “neutral hosts” (third parties focused

190 Hutchison 3G Austria/Orange Austria, M. 6497, supra note 31; and - Hutchison 3G UK/
Telefónica Ireland, M.6992, supra note 46.
191 Hutchison 3G UK/Telefónica UK, M.7612, supra note 97.
192 The recently adopted European Electronic Telecommunications Code provides detailed
rules on regulatory assessment of co-investment in new high-capacity networks, suggesting
that this area would be high on the regulatory agenda. See Article 76 and Annex IV of
Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December
2018 establishing the European Electronic Communications Code (Recast), OJ L 321,
17.12.2018, pp. 36–214.
193 European Parliament, 5G deployment: state of play in Europe, USA and Asia, In-Depth
Analysis requested by the ITRE committee, April 2019.
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on owning and operating networks and shared licensed
spectrum) which may solve competition problems
but may not achieve the same level of efficiencies as
a network sharing agreement. With that in mind, the
Commission might consider network sharing solutions
as possible counterfactuals to mergers. For example,
in Hutchison 3G Italy/Wind/JV, the Commission’s
efficiencies analysis concluded that the parties should
have not ruled out the establishment of a network
sharing agreement as a commercially viable alternative
to the merger.194
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100. The need for increased investment in the 5G
era will in all probability trigger further attempts
at consolidation within the mobile sector. With the
difficulties in most cases of achieving effective and
smooth market entry, the time seems ripe to give access
remedies another chance. As explained above, the

Commission’s reluctance seems unjustified: there is no
clear evidence that access remedies failed to address
competition concerns. Telefónica Deutschland/E-Plus
might on the contrary be seen as an indication of their
success, since the remedy taker is now in the process of
becoming a fully-fledged MNO.195 The recent sending of
a statement of objections for non-respect of remedies in
that case also illustrates that such access commitments
could well be monitored. More generally, it seems that
the Commission’s general reluctance to access remedies
in telecoms might slowly come to an end, as shown
recently in Vodafone/Certain Liberty Global Assets,
where a cable access remedy was approved by the
Commission.196 It remains to be seen, however, whether
access remedies will actually become acceptable to the
Commission again in the future, in light of the recent
events in Germany and the Netherlands. n

195 Telefónica Deutschland/E-Plus, M.7018, supra note 72.
194 Hutchison 3G Italy/Wind/JV, M.7758, supra note 118, para. 1615.

196 European Commission, dec. Art. 8(2) R. 139/2004 of 18.7.2019, Vodafone/Certain Liberty
Global Assets, case COMP/M.8864.
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ABSTRACT
When sovereign conflicts arise in the course
of antitrust litigation, the traditional response
is to retreat to “comity.” This article
challenges the traditional response. It argues
that we have been too quick to find sovereign
clashes and too timid to recognize common
ground that may counsel reaching out rather
than reining in. This is especially true in the
case of hard core cartels in view of the
near-universal norm against them. The article
proposes that world welfare should be
relevant especially in the case off-shore hard
core cartels, justifying jurisdiction where the
cartel harms the enforcing nation but the
harm is not literally direct. Further, it proposes
principles of legitimacy and illegitimacy in
cross-border enforcement.

Antitrust and the clash
of sovereigns –
Bringing under one
roof: Extraterritoriality,
industrial policy,
foreign sovereign
compulsion, and (bad)
applications of law
against “my country’s”
firms
1. In the presence of a global economy and in the absence of a global competition
law, sovereigns clash. A system of global governance without a global regime
would naturally consider norms for nations’ extended or restrained jurisdiction
over acts abroad with local consequences. In fact, nations have developed their
own rules, often haphazardly, and often traceable to older times when sovereign
states were less economically porous and before the era of interdependence. This
essay attempts to reexamine appropriate reach or restraint of national jurisdiction
in an age of a global commons of competition.1
2. The essay is about extraterritoriality, but the canvas is larger. “Clash of
sovereigns” is broadly conceived. The essay includes the problem of how to treat
orders by foreign sovereigns to their own firms to violate another nation’s laws
(thus, the foreign sovereign compulsion defense). It includes the use by one nation
of strategic industrial policy to resolve its own antitrust cases against foreign
firms that do business on its soil, and even the misuse by one nation of laws or
process that impose costs on a complaining nation’s firms. The insight is: these are
all part of a central problem—a clash of sovereign interests.
3. The essay is not concerned with the law as it is. Rather, it is an invitation to
reconceptualize appropriate and inappropriate spheres for national enforcement.
A nation need not use all of space available to it,2 but should not use space that
unreasonably intrudes on other nations’ legitimate sovereign interests, and other

1 I use the terms “jurisdiction,”“subject matter jurisdiction,” and “reach of the law” interchangeably, and not in the sense that evokes
procedural consequences of burden of proof and the time at which the issue must be raised. See Morrison v. National Australia Bank,
Ltd., 561 U.S. 247 (2010), for the technical procedural usage in the United States.
*The author thanks Koren Wong-Ervin for
her helpful comments.
Article to be published in Douglas Ginsburg Liber
Amicorum, N. Charbit and al. (eds.), Concurrences,
2020.
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2 If nations systemically do not use the available space, this might signal or accentuate under-enforcement of law necessary to
preserve the global commons of competition. See for discussion of “inadequate internalisation of external effects of [mergers] across
jurisdictions,”D. J. Neven & L.-H. Röller, Institutional Design: The allocation of jurisdiction in international antitrust, 44 European
Economic Rev. 845 (2000). See also H. Hovenkamp, Appraising Merger Efficiencies, 24 Geo. Mason L. Rev. 703 (2017): “Recent
empirical literature suggests that merger policy today is under deterrent.”p. 705.
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nations’ legitimate interests include the community
of nations’ common interest in preserving a global
competition commons.

8. Here are the four standards I use as a way of
organizing the analysis of the fact problems. The first will
be recognized as widely known and commonly applied:

4. The essay argues that traditional analysis is outdated
in five respects, and shows how the analysis can be
brought into a paradigm fitting for the 21st century.
First, traditional analysis contains a presumption against
extraterritoriality. This essay operates on the premise
that, in the many areas in which the effects of acts are
commonly global, the presumption is an anachronism.
Second, traditional analysis assigns to separate silos what
is essentially the same problem. The essay unites sister
problems. Third, in many cases of litigation against private
firms, traditional analysis sees the private firms as the
principal stakeholders whose interests should determine
the reach of the law. This essay posits state interests as
prime and suggests considering any resulting unfairness
to a firm as a subsidiary problem to be solved. Fourth,
traditional analysis includes a laundry list of factors
to balance in the case of a clash. This analysis treats
jurisdiction based on significant effects as presumptively
legitimate, defeasible only in narrow circumstances.
Fifth, traditional antitrust sees the sovereignty problem
as a two-player-game. This analysis identifies the “global
commons of competition” as a player.

(1) The law of a jurisdiction may appropriately reach
conduct or transactions that emanate from abroad when
the conduct or transaction has a direct, substantial and
reasonably foreseeable effect on its territory or its citizens.

6. I conceive a clash of sovereigns broadly. The clash
might or might not be justiciable. It might be a question
for policy resolution. It might go beyond antitrust law
into antitrust policy, which interfaces with trade, freedom
of trade, and due process.

(3) When (1) and (2) are satisfied, the enforcement and
relief are presumptively legitimate. A complaining nation
has the burden to prove illegitimacy.9
(4) When the subject matter of the enforcement action
is one in which there is a world common interest and
consensus, as in eradication of world cartels, there is a
global commons of competition and a world welfare
interest in its preservation. In such a case the controversy
is greater than the sum of the interests of the parties (or
nations) in the dispute. The world welfare interest counts
in determining appropriate reach and limits of national
law.
9. I apply these principles to the five following problem
sets: potash, input cartels, the Chinese vitamin C
export cartel, Intel-Lenovo/Acer incidents, and China’s
enforcement against Qualcomm and its merger clearance
conditionalities.
10. Individuals who are more trusting in markets and
skeptical of government interventions would prefer
different presumptions and would highlight businesses’
interest in certainty as well as nations’ interest in
regulating their own commercial affairs.10 Business
certainty and sovereigns’ regulatory interests are
discussed below. My principal aim in this essay is not to
fine-tune the principles and presumptions but to put a
common roof over problems of sovereign clash. The four
principles provide one methodology for organizing the
facts, to which we now turn.
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5. From the earliest days, the extraterritorial problem was
seen as involving a universe of two sovereign players, for
example, Turkey and France (the Lotus),3 or the United
States and the UK (British Airways/Laker).4 It is fitting
at last to recognize the global commons of competition.
The world has an interest in preserving the global
commons, unclogged by anticompetitive restraints. In
this sense the old standby comity cases Timberlane5 and
Mannington Mills6 both literally and figuratively miss the
bigger picture.7

(2) The enforcement action and relief should not be
disproportionate to the interests of the enforcing state.8

7. I pose five fact problems. I test them each against four
standards. Based on the analysis, I suggest norms for the
world.

3 S.S. Lotus (France and Turkey), 1927 P.C.I.J.
4 United States v. British Airways (Laker). The United States dropped a criminal information
suit against British airlines for a conspiracy to squeeze out maverick Freddie Laker to
accommodate the British, who were privatizing British Airways and did not want to deal
with the financial cloud of pending litigation. See Justice Takes Wing, Economist, Nov. 24,
1984, at 15.
5 Timberlane Lumber Co. v. Bank of America, 549 F.2d 597 (9th Cir. 1976).
6 Mannington Mills, Inc. v. Congoleum Corp., 595 F.2d 1287 (3d Cir. 1979).
7 See K.Wong-Ervin, B. H. Kobayashi, D. H. Ginsburg & J. D.Wright, Extra-Jurisdictional Remedies
Involving Patient Licensing (CPI Dec. 2016), https://www.competitionpolicyinternational.com/
wp-content/uploads/2016/12/CPI-Wong-Ervin-Kobayashi-Ginsburg-Wright-Final.pdf, giving
regard to world welfare in analyzing the appropriateness of extra-jurisdictional remedies not
necessary to protect domestic concerns in cases involving patent licensing. The article argues for
restraint in imposing extra-jurisdictional remedies, especially, but not only, in cases in which the
substantive rule is not clear or varies across countries.

8 Wong-Ervin, Kobayashi, Ginsburg & Wright argue that the only appropriate antitrust
interest of the enforcing state is the domestic consumer interest. This essay takes a broader
view and suggests a stance of tolerance: that it is for the state to decide what interests it
protects; for example, it might include rights of entrepreneurs to unfettered markets. The
limiting principle is, as developed below: The state must not unreasonably interfere with the
rights of other states. It does unreasonably interfere when it imposes externalities for the sake
of aggrandizing its own economic power.
9 What is legitimate and illegitimate is fleshed out through the case studies below.
10 See J. Hazan and D. H. Ginsburg, Extraterritoriality and intra-territoriality in U.S. Antitrust
Law (June 13, 2016), New Frontiers of Antitrust, 7th International Concurrences Review
Conference, Concurrences No. 3-2016, pp. 32–38, https://ssrn.com/abstract=3042670.
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I. Potash –
Directness
11. Potash is a mineral used in agricultural fertilizers. The
world potash market is highly concentrated with reserves
confined to Canada and Russia/Belarus. China is the
largest buyer market in the world, and the US is second.
The farmers in developing countries are, together, large
users. The potash producers (seven of them) had a pricefixing cartel. It was an open and obvious export cartel
in Canada, whose officials told the press in defense of
the cartel: Saskatchewan (the province at the source of
Canadian potash) depends on its potash exports for its
economic development; its large profit tax on substantial
profits (35%, which it got from the export cartel sales)
returned revenue to the Saskatchewan territory.11
12. The cartel’s modus operandi for sales into the United
States was simple: The cartel members arranged for a
price increase to certain foreign buyers (it was $20 per
ton in May 2004); thereafter the price increase charged
by each cartel member into the US was exactly the same.
The US buyers sued. The defendants moved to dismiss
on grounds that the US effect was not direct; therefore
no jurisdiction. The district court denied the motion. A
panel for the Seventh Circuit Court of Appeals reversed
on grounds that the effects of the cartel agreement in the
United States were not direct. Sitting en banc, the Seventh
Circuit court vacated the panel ruling and held that
the effects in the United States were sufficiently direct.
“Direct” does not mean only “immediate consequence,”
the court said. Directness is a relative term that is integral
with the phrase “direct, substantial, and reasonably
foreseeable.” The US effects of the potash cartel were
clearly substantial and foreseeable; therefore less
weight had to be put on directness. The court, by Judge
Diane Wood, made the case for a flexible, instrumental
construction: “Foreign cartels, especially those over
natural resources that are scarce in the United States and
that are traded in a unified international market, have often
been the target of either governmental or private litigation.
The host country for the cartel will often have no incentive
to prosecute it. Canada and Russia (…) would logically
be pleased to reap economic rents from other countries;
their losses from higher prices for the potash used in their
own fertilizers are more than made up by the gains from
the cartel price their exporters collect. (…) It is the U.S.
authorities or private plaintiffs who have the incentive—
and the right—to complain about overcharges paid as
a result of the potash cartel, and whose interests will be
sacrificed if the law is interpreted not to permit this kind
of case.”12

11 See B. Bouw and A. Hoffman, Sask. weighs in on Potash deal, The Globe and Mail, September
1, 2010. The Saskatchewan government, contemplating the possibility of a Chinese SOE
takeover of a leading Canadian potash firm, which had the incentive to break the cartel and
increase production, opposed the takeover, saying: “The fear is that the new owner’s primary
motive—to supply food and fertilizer for their populations—would conflict with the province’s
goal of supporting its people through higher potash prices.”Ibid.
12 Minn–Chem, Inc. v. Agrium, Inc., 683 F3d 845 (7th Cir. 2012).
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13. Potash is an anchoring example. The price-raising
effect on the US market was substantial and foreseeable.
It was not indirect. The selling country profited from the
cartel and supported it—since it hurt only foreigners. A
buying country—the US—had the incentive to punish
the cartel.
14. The United States would handicap itself—and
the big needy populations in developing countries,
and undermine world welfare—by choosing a narrow
construction of “direct.” Canada’s and Saskatchewan’s
interest in supporting Saskatchewan’s taxpayers by
export cartel profits should be entitled to no weight;
government support was a frontal assault on competition
itself (Canada has laws against cartels and applies
them when Canada is injured). Enforcement in the US
is proportionate to US interests and is important to
exonerate them. Wanting cartel profits is not a legitimate
justification. The world welfare interest is clearly on the
side of the US enforcement.
15. Moreover, since every antitrust nation has an anticartel law, allowing US jurisdiction does not impair
certainty regarding how to conduct business, and
allowing, even expecting, harmed nations to condemn
the cartel does not interfere with the exporting nation’s
right to regulate its own economy.

II. Foreign input
cartels with
assembly abroad
16. Motorola Mobility is a good example of enforcement
against foreign price-fixers of inputs that are assembled
into finished products abroad, where the finished products
are sold to the world. The price-fixing agreement took
place in Korea and Taiwan. Koreans and Taiwanese
fixed the price of liquid crystal display panels and sold
them at the illegally inflated price in China to Chinese
manufacturer/assemblers, who incorporated them into
smartphones in China and sold the smartphones to
the world. They shipped 42% of the phones to the US;
indeed, directly to their parent, Motorola Mobility,
which had organized the LCD sales from Korea and
Taiwan to its own Chinese subsidiaries. If Motorola
Mobility and the United States sue the price-fixers (they
did),13 are the suits impermissibly extraterritorial? Do
they create clashes that warrant deference to foreign
sovereigns, either because Korea and Taiwan want to
help their nationals (shield them from US liability) or
because China might be offended by the “undercutting”
of its emerging antitrust legal system?

13 United States v. AU Optronics Corp., 778 F.3d 738 (9th Cir. 2015); Motorola Mobility v. AU
Optronics Corp., 775 F3d 816 (7th Cir. 2015); cert. denied in both.

18. Defendants claim that US public and private
enforcement against the price-fixers creates a clash of
sovereigns that warrants deference; that they are beyond
reach of US law.
19. The chips were made for US phones. The effect in the
US was foreseeable; the higher price to be paid by US
buyers would predictably be substantial. The trajectory
of the chips was reasonably direct (although degrees
of directness could be and was a point of contention).
The home countries ban price-fixing when it hurts their
nationals. Providing a remedy in US courts is without
question proportionate to US interests and important
to exonerate them. The world welfare interest aligns
with enforcement. Indeed, if China or the Chinese
manufacturers could not be counted on to sue, and
if all nations into which the assembled product is sold
adopted a hands-off approach for cartels of inputs into
products assembled elsewhere, China would become the
jurisdiction of choice for assembling—and laundering—
price-fixed inputs, and global welfare would be much
diminished.14 As in Potash, neither the business certainty
rule nor a sovereign right to regulate the home market is
implicated. All relevant countries have an antitrust rule.
20. Defendants raise the possibility of double counting
in damages and fines whenever more than one nation
can assert jurisdiction over a set of practices.15 This
might be unfair (although probably not over-deterrent,
for the various schemes of enforcement worldwide are
significantly under-deterrent).16 We simply need a rule
of no double counting. Is it relevant that Korea and
Taiwan would like to help their nationals price fix into
America with impunity? Such a nationalistic contention
would rub against the grain of a community of nations
respecting one another’s laws, let alone, against the global
commons.

III. Chinese
vitamin C export
cartel – A foreign
sovereign defense
21. The Chinese vitamin C makers fixed the export
price of vitamin C to the United States. They admitted
it. The price-fixing took place within the Chinese trade
association, Association of Importers and Exporters
of Medicines and Health Products. Trade associations
in China were infused with the presence of government
officials, who typically guided the firms in the interests of
China; thus, the trade associations were not all private,
as they are in the United States today (as opposed to
the time of the New Deal and the oil companies’ crisis
cartel).17 US direct buyers sued. The defendants pled
foreign sovereign compulsion and comity. Reacting
to the lawsuit and primed on the US foreign sovereign
compulsion defense which allows the defense only if the
foreign government ordered the offending conduct, the
Chinese Ministry of Foreign Commerce (MOFCOM)
told the federal district court that it ordered the firms to
fix their export prices. MOFCOM explained: The firms
needed to adjust to a market economy, and wanted to
avoid a US antidumping action. Did MOFCOM really
order the firms to fix prices? The trial court submitted
the issue to the jury. The jury found no, MOFCOM had
not ordered the firms to fix their prices, and it returned
a large award to the overcharged buyers. The Court of
Appeals for the Second Circuit reversed. It held that
comity required the court to accept China’s word on
its face (China’s interpretation of its own law) and that
the Chinese interests outweighed the US interests, and it
dismissed the case. The Supreme Court held that China’s
interpretation was entitled to respectful consideration
but was not conclusive, and it vacated and remanded.18
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17. We assume that Motorola Mobility has had to pay
an inflated price, which it would have to prove to win
its case, and we know that US buyers have to pay more
for their smartphones; thus the price-fixing caused an
anticompetitive effect in the United States.

22. Chinese Vitamin C is not about extraterritoriality, but
it is about a clash of sovereigns. The analysis applicable
in the cases of extraterritoriality is equally applicable.
– Were the effects of the price-fixing direct, substantial
and reasonably foreseeable? Yes, without question.
– Was the US enforcement proportionate to the interests
of the United States? Yes, without question.

14 The Court of Appeals for the Seventh Circuit dismissed the case by Motorola Mobility as
impermissible under the Foreign Trade Antitrust Improvements Act of 1982. The court
held that Motorola Mobility was not injured by the cartels’ effect in the United States. If
it was injured, it was injured by the effect in China. Moreover, the court thought Motorola
Mobility had elected China as its forum when it created the Chinese subsidiaries. Also the
court said that Motorola Mobility was presumed not injured by reason of the Illinois
Brick doctrine—it was an indirect purchaser. The court’s holding was questionable but not
material to this essay, which is not concerned with the FTAIA and with the limits that nations
put upon themselves but rather with constructing a framework for considering appropriate
apportionments of jurisdiction.
15 In numerous cases the laws of a number of jurisdictions apply to the same conduct or
transaction because numerous jurisdictions are affected. This is so in the case of mergers,
abuse of dominance and cartels where effects cross borders.
16 See J. M. Connor, Sanctions in Antitrust Cases, OECD Global Forum on Competition Dec.
1–2, 2016, DAF/COMP/GF(2016)9. But see Wong-Ervin, Kobayashi, Ginsburg & Wright,
supra, concerned with over-deterrence even of cartels in the event of double counting.

– Where did the world welfare interests lie? This was a
naked cartel, not limited to the United States. World
welfare lay with the enforcement.

17 See United States v. Socony-Vacuum Co., 310 U.S. 150 (1940) (government officials were
helping the oil companies ease their way out of the Depression, but this was no defense to the
price-fixing).
18 Vitamin C Antitrust Litigation, 837 F.3d 175 (2d Cir. 2016), vacated and remanded sub nom.
Animal Science Products v. Hebei Welcome Pharmaceutical Co., 585 U.S. – (2018).
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– There was a conflict of sovereigns. How should it be
resolved? China wanted to shield its firms from the US
antitrust system. But so did Canada (in potash), and
Korea and Taiwan (in LCD panels); they just did not
say: “I order.”
23. Why should a country’s order to its firms (let alone
its claim that it ordered its firms) to violate the regulating
country’s law be enough to differentiate potash and LCD
and to immunize the price-fixers? What gives China a
greater interest in shielding its firms from the US antiprice-fixing law than the interest of the US in enforcing
its world-standard law against price-fixing?
24. The easy answer is, the US law makes this distinction.19
But is this the law we want and should have? The foreign
sovereign compulsion defense is meant to provide only
a narrow gateway to violators.20 A firm cannot justify
violating US law just because it was acting pursuant to its
own government’s policy and encouragement;21 it must
be ordered to do the anticompetitive act. The defense was
intended to forego application of US law only in the rare
case in which the foreign firms had no choice but to act in
breach of the US law; they had to do the act even against
their will to further their sovereign’s policy.22
25. If China did order its firms to fix prices in violation of
US law and the law of all antitrust jurisdictions including
its own internal market rules, this was a frontal assault
on US law and world norms. China’s own domestic law
not only prohibits price-fixing but prohibits government
officials from ordering price-fixing.23 Although there was
a clash of sovereigns, the US and world interests easily
outweigh China’s.24

19 The United States has a rule of law allowing as a complete defense a foreign sovereign order
on its own territory, and it has a rule of law requiring courts to take at face value a foreign
sovereign’s interpretation of its own law. The case law on both points is thin. There are few
precedents. A change in the law would be disruptive for business. But rules should be changed
if they are bad rules and do not accommodate to a changing economic environment. This
essay is trying to examine what are the wisest rules for this economic age, on the supposition
that if there are better rules we should find the way to adopt them.
20 See US Department of Justice and Federal Trade Commission Antitrust Enforcement
Guidelines for International Enforcement and Cooperation, January 13, 2017, Section
4.2.2.
21 See Hartford Fire Ins. Co. v. California, 509 U.S. 764 (1993).
22 Would jurisdictions thoughtfully allow a foreign sovereign to give its nationals authority
to price-fix and to do so no matter how high the firms fix the price? States of the United
States do not have this power. California Retail Liquor Dealers Ass’n v. Midcal Aluminum,
Inc., 445 U.S. 97 (1980). Moreover, under EU law, even when firms are compelled by the state
to allocate quotas, they are not protected from EU anti-cartel law if they could have set the
quotas in a more procompetitive way. Consorzio Industrie Fiammiferi v. Autorità Garante della
Concorrenza e del Mercato (Italian matches), Case C-198/01, ECLI:EU:C:2003:430.

IV. Intel (EU):
The geography
of constituent acts
26. Intel makes the chip that is inside most personal
computers; it is “the nervous system” of the computer.
Intel sells about 95% of all such chips in the world.
AMD was its one competitor of significance. AMD had
not been a strong competitor; its chip was not as good
as Intel’s; but finally AMD invented a great new chip.
This event galvanized Intel. Intel put in place various
strategies (or so the European Commission found) to try
to keep the AMD chip from getting traction in the period
that mattered the most—the first six months after launch.
One set of Intel’s strategies were “naked restraints,”
and the other, exclusivity (loyalty) rebates. The naked
restraint category comprised calls from an Intel official to
its biggest customers, some of whom had already signed
contracts for the new AMD chip. The Intel official would
say in effect: We want you to breach your contract with
AMD. We will buy you out of the contract and give you a
very good deal if you switch back to Intel and do not buy
the AMD chip for six months. As for those customers not
already in contract with AMD, Intel made an equivalent
approach. It offered payments or rebates conditional on
delaying the launch of the AMD chip. The customers
accepted the deals. The big customers included Lenovo in
China and Acer in Taiwan. Geographically, the relevant
conversations and sales were between Silicon Valley and
Beijing or Taipei. Both Lenovo and Acer agreed to Intel’s
proposition. They breached contracts with AMD or
delayed the launch, and continued to use the Intel chip
in their tablets and laptops. They shipped the finished
product to buyers all over the world, including Europe.
The European Economic Area accounts for about 32%
of purchases of the devices with the chip inside. It is
impossible to know which of the devices contained the
diverted chips that went to Europe.
27. The European Commission found that Intel had
violated EU’s abuse of dominance law. The General
Court affirmed. On appeal to the Court of Justice, Intel
asserted among other things that the court (and the EU)
had no jurisdiction over the Lenovo and Acer segments
of the case. The European Court of Justice affirmed
jurisdiction.25
28. Does the Intel problem pose a clash of sovereigns?
It would probably not do so if the law were exactly the
same on both sides of the ocean, in which case the EU
enforcement would complement and boost the US law.
But if the law is divergent (or if an enforcing jurisdiction
should lack due process, especially if process deficiencies
impugn the fact-finding), the US might be heard to
complain. Substantively, the US argument would be:

23 Vitamin C, note 18 supra. See the Chinese Anti-Monopoly Law, Articles 13, 36.
24 See E. M. Fox & M. E. Janow, China, the WTO, and State-sponsored export cartels: Where
trade and competition ought to meet, in 2 William E. Kovacic: An Antitrust Tribute 319 (N.
Charbit & E. Ramundo eds, Concurrences 2014).
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25 Intel v. Commission, Case C-413/14 P EU:C:2017:88, remanding the case to the General
Court for reexamination of the anticompetitive effects of the conduct.

29. Let us assume that Intel’s challenged conduct had or
threatened to have a significant anticompetitive effect.
Assume that it marginalized AMD’s new chip, which
otherwise would have made great inroads; that a rule of
law allowing Intel’s conduct would chill innovative efforts
by AMD and other possible challengers, who now see a
rocky path for launching innovative products; that Intel’s
conduct kept the price of the Intel chip higher than it
otherwise would have been, and that Intel’s conduct had
this effect all over the world, of course including Europe.
At least, let us assume, this is a credible story and one
that a court could reasonably uphold.
30. Did the European Court have jurisdiction over the
Lenovo and Acer incidents? This is a matter of EU
law, and should be unless the EU enforcement is an
unreasonable intrusion into US space and world welfare.
31. Until the EU Intel judgment, the European Court
of Justice grounded extraterritorial jurisdiction on
the question whether the offending conduct was
implemented in the EU.26 Intel argued that its conduct
with Lenovo and Acer was implemented in China and
Taiwan and was therefore impermissibly included in the
case. When the case reached the Court of Justice, the
Court took the occasion to enlarge the jurisdictional test.
It endorsed a “qualified effects” test, asking whether the
conduct was capable of having an immediate, substantial
and foreseeable effect in the European Economic Area.
The court held that it was.
32. Analysis of appropriateness of EU jurisdiction over
the Lenovo and Acer segments would go as follows:
(1) There is a substantial and reasonably foreseeable
effect of the Lenovo/Acer chip-switch all over the world,
including significantly although not uniquely in the
EU. The question is whether the effect is immediate or
sufficiently immediate (or direct).
This is a world market offense. The EU is a significant
part of the world market. If Intel harmed competition
in the chip, the EU has a significant interest to exonerate.
Moreover, the Lenovo/Acer incidents are pieces of
a larger puzzle; they are part of a single, continuous
infringement that (the European Commission found) was
intended to foreclose Intel’s sole significant competitor
from the world market.27 By filling out the picture rather
than fragmenting it, the European Commission and then
the courts could better appreciate the scope and effects
of Intel’s acts.

26 A. Ahlström Osakeyhtiö v. Commission (Woodpulp) Cases C-89, 104, 114, 116–117, 125–
129/85, ECLI:EU:C:1988:5193.
27 Intel, General Court judgment at para. 260–273; ECJ judgment at para. 40–60. On appeal,
only the Lenovo incident remained as a jurisdictional issue in the case.

(2) Is the enforcement action against Intel with regard
to Lenovo and Acer disproportionate to the interest of
the EU? The factors above (1) are equally relevant and
would point in the same direction. However, if there
is a significant question about whether the challenged
acts underlying the two incidents are procompetitive
or anticompetitive and if there is concern that the EU
institutions will prohibit procompetitive conduct, the
potential US interest in non-enforcement would become
part of the equation and proportionality is less distinct.28
(3) Let us assume that the European Commission has met
the criteria of directness, substantiality and foreseeability
and no lack of proportionality, then, according to
the proposed standards, Intel has the burden to prove
illegitimacy of the enforcement. How would it do so?
It might induce the United States to file an amicus brief
in European proceedings to say: The Lenovo incident
is a matter between the US and China and the Acer
incident is a matter between the US and Taiwan. The EU
has no direct connection. The EU’s effect is derivative
from the world effect. Indeed, it would be argued (given
the different appreciation of what is anticompetitive
according to two different substantive models): World
competition is enhanced by freedom of firms to engage
in competition just as Intel did.
There was no such US brief.29 The theoretical arguments
are still available. The clash of sovereigns is just under
the surface.
If proportionality is questioned and there is no
burden shift to Intel, the arguments are still the same.
Underneath, there is a question of political philosophy
and presumptions about how well markets work, what
induces innovation, and how effective is antitrust
intervention.30
The more aggressive reach of EU abuse of dominance
law—and that of most nations as compared with US
monopolization law—does create uncertainty for
business. There is significant world debate about what
is the better approach, even within the EU and the US.
The Intel ECJ judgment on the substantive aspects of
the case may signify a step toward more convergence.
The enforcement by the EU is tightly related to EU’s
regulation of its own economy; but no one nation owns
the problem. It is a problem of and for the world.
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These are my companies. This was all about low pricing
and competition. When AMD introduced its new chip,
Intel had to respond. Intel responded by charging a very
low price; but it was not below cost. This was competition
itself.

(4) This is a world problem. On which side of the equation
does the world competition interest lie? The answer
depends both on the facts and on the point of view.
Were Intel’s acts an abusive use of leverage undermining
an innovative challenger and thereby entrenching a
dominant firm, or were they just low price competition?

28 See Wong-Ervin, Kobayashi, Ginsburg & Wright: Disagreement as to competitive merits
should lead to restraint regarding extra-jurisdictional remedies.
29 Indeed, in the United States, the Federal Trade Commission opened an investigation
against Intel, including more conduct than the European Commission challenged. The case
was settled. Matter of Intel, decision and order at https://www.ftc.gov/sites/default/files/
documents/cases/2010/08/100804inteldo_0.pdf (2010). The United States is well known
for a laissez-faire view of the offense of monopolization. See, e.g., Verizon v. Trinko, 540
U.S. 398 (2004).
30 See Wong-Ervin, Kobayashi, Ginsburg & Wright, urging restraint.
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33. These questions could hardly have been resolved at
the point at which the European Commission asserted
jurisdiction over the Lenovo and Acer incidents as it
launched its investigation. Nor could they easily have
been resolved as the case proceeded. This observer agrees
with the European Court of Justice that the incidents
were too integral with a common core to be ignored.

V. China:
Qualcomm and
merger remedies –
Industrial policy and
claims of “bad law”
34. Qualcomm owns the most important technology
inside smartphones. Most of the smartphones are
manufactured in China. The manufacturers complained
about the high licensing fees. The Chinese competition
authority, the National Development and Reform
Commission, investigated Qualcomm’s practices
and eventually accused it of charging royalties based
on a portfolio including expired patents, bundling
non-essential patents with essential patents, forcing
licensees to agree not to challenge the patents, and
keying the royalty to the entire finished device, not just
the value of the licensed technology. Some observers
understand the case to be essentially a claim of excessive
royalties. After a lengthy period of investigation in which
Qualcomm complained of serious due process violations,
Qualcomm settled, agreeing to exclude expired patents
from its packages, reducing the royalty base to 65% of
the finished product, among other things, and agreeing
to pay a fine of nearly US$1 billion.31 Soon after, it was
announced that Qualcomm agreed to a joint venture with
a Chinese firm.32
35. Glencore/Xstrata33 was a merger of two Anglo-Swiss
trading and mining companies with a relatively small
percentage of sales of the relevant products in China.
China cleared the merger on condition that the firms
divest a copper company in Peru to a Chinese firm and
that they continue to sell a specified amount of copper
to China. The merger had no anticompetitive effect
in China. It appeared to outsiders that the authority
(MOFCOM) simply used the opportunity of the merger
and the parties’ need for Chinese merger clearance to
extract conditions that would give China more copper.

36. The Qualcomm matter and the several merger
clearances with conditions unrelated to competition
problems have fed into an American claim that Chinese
authorities are using the Chinese Anti-Monopoly Law to
lower the value of Americans’ intellectual property, to
appropriate natural resources for China, and otherwise
to advance its own industrial policy.34 There is a clash of
sovereigns, with US, and perhaps UK, Switzerland and
others, wanting to protect their companies and their
technological advantages from appropriation. How
does the Chinese enforcement fare under the suggested
framework?
37. The Qualcomm case raises no extraterritorial issues.
The licensing was directly into China, and MOFCOM’s
remedy was not extraterritorial.35 Glencore/Xstrata does
not raise extraterritorial issues with respect to the vetting
of the merger. It is common cause today that a merger
that has effects or even a sufficient stream of revenues
into a country is subject to the jurisdiction of that country
for purposes of premerger notification and clearance.
There were sufficient contacts with China to warrant
investigation of the conduct (Qualcomm) and vetting of
the merger (Glencore/Xstrata). But the merger relief was
both extraterritorial and unrelated to competition.
38. Was the enforcement or relief disproportionate to
the interests of the state? In the merger case, the relief
was disproportionate to a Chinese antitrust interest. But
the Chinese Anti-Monopoly Law requires the authorities
to consider mergers’ effects on “national economic
development”; not just consumers. This is a broad
industrial policy clause and it would be hard to claim
that the relief was disproportionate to the nationalistic
industrial policy interest. Since that is the case, the
question becomes whether the relief excessively intrudes
upon other nations’ interests. It may do so. In the case
of excessive intrusion, according to the framework
suggested, China would have to justify, arguing that the
relief was legitimate in view of the conflicting sovereign
and world welfare interests. We revisit this question under
point 41 (Legitimacy) below.
39. Is the action against Qualcomm disproportionate to
China’s antitrust interest? to its industrial policy interest
in “promoting the healthy development of the socialist
market economy” (AML Section 2)? Let us first examine
the antitrust interest, for if that is satisfied we need not
turn to the more amorphous industrial policy.
40. The charges that China made and settled against
Qualcomm may not be outside of the mainstream of the
antitrust laws of nations, even if they are contentious.
The case is principally about tying, bundling, and using
the leverage of patents beyond the bounds of the patent
grant, leading to very high royalties. As China regulates
its own economy, it has the right to draw the balance

31 See China’s NDRC accepts Qualcomm’s rectification plan, Feb. 10, 2015, https://archive.
eetasia.com/www.eetasia.com/ART_8800709736_499488_NT_92130273.HTM.
32 For Qualcomm’s recent activity in China, see D. Barboza, How This U.S. Tech Giant Is
Backing China’s Tech Ambitions, New York Times, August 4, 2017.
33 See Mayer Brown, MOFCOM Orders Extraterritorial Divestiture of Key Mining Asset in
Glencore/Xstrata, May 6, 2013.
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34 See Report and Recommendations, International Competition Policy Expert Group, March
2017, US Chamber of Commerce, https://www.uschamber.com/sites/default/files/icpeg_
recommendations_and_report.pdf.
35 See Wong-Ervin, Kobayashi, Ginsburg & Wright.

41. Legitimacy. This is the point of action in this
problem. For the Qualcomm case: The possible points of
illegitimacy are lack of due process and discrimination,
if that could be proved. But illegitimacy is not proved
by the arguments, standing alone: You (China) have sued
“my” firm; you are applying “wrong” principles of law; as
a result you are getting valuable US intellectual property
cheap.
42. For Glencore/Xstrata: The relief on its face is
excessively intrusive. It has no relation to competition and
it appears that China is simply using antitrust as a hook
to get resources it wants. This maneuver is inconsistent
with the spirit of the WTO and China’s WTO accession
commitments to free and open export markets except
in the case of explicit reservations (and China made no
relevant reservations on its accession to the WTO). In
a better world, China would be required to defend and
justify its conditions. But there is no law to require it to
do so.
43. Is there a world common interest in facilitating or
preventing these enforcement actions and remedies?
On which side does world welfare lie? World welfare
lies against imposing costs on outsiders for strategic
economic gains (Glencore/Xstrata). But, as to Qualcomm,
world welfare includes freedom of experimentation in
designing rules of law, including the competition/IP
interface, as long as the nation applies its rules equally
at home and abroad, and grants due process. Thus, in
the one case there does appear to be excessive intrusion
into the sphere of other nations, and in the other case

(Qualcomm) (where there may be more at stake), the
argument of illegitimate intrusion is difficult absent
proof of lack of due process or discrimination.

VI. Observations
and conclusions
44. Let us now make observations from this set of
problems.
– 
First, “extraterritoriality”: Extraterritoriality is not
always a helpful term. Semantically it may imply
illegitimacy, but most often a reach beyond borders
when the effects of the actors’ conduct are within the
regulating nations’ borders is perfectly natural and
proper. A more constructive focal question is: Is the
reach of a regulating nation’s law excessive in view of
the nations’ legitimate interests and world welfare?
– Second, world welfare is a helpful referent, especially
useful in areas in which there is consensus. The anticartel rule is the paradigm.
– Third, actions that could give rise to claims of sovereign
conflict are nonetheless legitimate when the conduct’s
effects within the sovereign nation’s jurisdiction are
direct, substantial and reasonably foreseeable, the
enforcement is proportionate to the regulating nation’s
legitimate (not parochial) interests, and especially
when the enforcement contributes to world welfare.
In such a case, a complaining country should have the
burden to prove that the action or relief is illegitimate
because it is excessively intrusive into the sovereignty
of the other.
– Fourth, the Qualcomm problem. Enforcement would
be illegitimate if it were discriminatory in the WTO
sense or if due process had been denied.

Article

between competition and intellectual property in a way
that favors competition (or lower rates) more than it favors
protection of IP holders’ exclusive rights36—as long as it
applies its rules transparently and non-discriminatorily.37
Its law prohibits excessive pricing—which US law does
not. Its foray into this area is not illegitimate, even
though attacking royalty rates of technology licensing
as excessive is a complex project. If China were to
apply a different rule of law to its domestic firms than it
applies to foreign firms, it would then be discriminating
against outsiders in violation of the rules of the World
Trade Organization. This author does not know of
evidence that China has discriminated in this sense in
the Qualcomm case, even though there is a “feeling” that
China was and is targeting high-tech American firms that
have technology that China wants.38 If, however, China
has denied due process to outsider firms, it would fail to
meet the test of presumptive legitimacy on that ground
alone.

– Fifth, the Glencore/Xstrata problem. The use of
industrial policy in antitrust is not itself illegitimate39
but where it is part of a strategy to impose costs on
outsiders, as by extracting intellectual property or
desired resources in the course of antitrust enforcement
but without any relation to competition policy, the
strategy should be recognized as an illegitimate use
of antitrust law. It violates the general cosmopolitan
principle embedded in the WTO. But we are in need
of articulation of a world norm. Work should be done
to formulate such a norm. It could be done within the
context of the International Competition Network or
the OECD.

36 The remedy for “bad law” is conversation; dialogue; trying to convince. As more Chinese
firms become inventors and patent holders, China may gain the incentive to develop more IPfriendly law.
37 Given the international controversy as to what is the better rule, China should have a duty
of restraint against imposing extra-jurisdictional remedies. See Wong-Ervin, Kobayashi,
Ginsburg & Wright.
38 See, e.g., Trump Administration to Begin Probe of Alleged Chinese Technology Theft, Wall
Street Journal, Aug. 12, 2017. The best approach for perceived targeting may be to merge
antitrust complaints with similar complaints in other disciplines such as trade and to treat
the matter as a political policy matter rather than an antitrust matter.

39 For example, when South Africa imposes conditions on mergers that save jobs or build
capacities of small suppliers, it is not the business of other countries to complain. South
Africa undoubtedly judges that the conditions will return more benefits than costs, and it is
willing to pay the costs. The transaction costs that fall on foreign companies seeking to do
business in South Africa are mere by-products.
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– Sixth, the Intel problem. Strategies of multinational
firms often encircle the world and belong to a common
core. In the absence of world antitrust law, which we
do not have and will not have for the foreseeable future,
world welfare is presumptively enhanced by allowing a
regulating jurisdiction to include in its case all parts of
the problem. The alternative is to disintegrate the parts
so that no jurisdiction can grasp the whole. Therefore,
in this author’s view, the Lenovo and Acer segments
were a proper part of the EU case.
– Seventh, Chinese vitamin C. For the sake of the global
competition commons, one nation should never be
allowed to declare its firms immune from another
nation’s price-fixing law just because it says so. A rule
allowing such a “naked” shield40 is a perverse rule.
The US foreign sovereign compulsion defense should
be limited to sovereign commands that have an integral
relationship with the foreign sovereign’s regulation of
its own economy.

40 A “naked shield”implies that the nation has no reason for the order except to shield its firms
from another nation’s enforcement.
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– Lastly, Potash and LCD. These should be simple cases.
“Direct, substantial and reasonably foreseeable” is an
iterative category. “Foreseeable” of course includes
“intentional.” When cartelists fix prices of goods or
inputs intended to exploit markets abroad and they do
so, public and private actions in the harmed market
against the members of the cartel are fair game and
good game. The alternative is a cartelized world; an
offense to the global commons. Problems of double
counting are properly separately addressed, and they
should be addressed.
45. By elevating and dissecting the clashes of sovereigns,
we may build a more coherent road for conceptualizing
laws’ reach, nations’ restraint, and common cause. n
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ABSTRACT
During the late 2000s, several jurisdictions,
including the EU and the U.S., opened
investigations into potential antitrust
violations by the Internet search firm,
Google, for alleged bias in the ranking
of the links returned in response to search
queries. While the EU investigations in 2017
resulted in a record EUR 2.42 billion fine
(followed by further in 2018 and 2019),
the U.S. proceeding came to a close in 2013
with a brief statement by the Federal Trade
Commission exonerating Google of antitrust
law violations. These diametrically opposed
outcomes occurred despite the similarity
at the core of the single-firm antitrust doctrine
that prevails on the two sides of the Atlantic
and the near indistinguishability of the factual
allegations of Google’s conduct raised
in the two jurisdictions. In this paper,
we outline and compare the merits
of the two cases in an attempt to reconcile
the different outcomes, with a particular focus
on the theories of harm examined by the two
agencies and the supporting evidence
they considered.

Google and
the trans-Atlantic
antitrust abyss
1. In June 2017, DG COMP, the competition arm of the European Commission
and Europe’s principal antitrust enforcer, finally concluded its investigation
into Google’s search business, identifying a clear and aggravated infringement
of Article 102, which prohibits the abuse of a dominant position.1 After an
eight‑year investigation and three attempts at settlement, the Commission
imposed a EUR 2.42 billion fine, thereby doubling the ceiling on fines against
individual firms. The Google Search (Shopping) decision also ordered Google
to remedy the abuse within 90 days or face daily penalties of up to 5% of global
group turnover.2 As the search bias issue was only one of six charges levied
against the firm, the June 2017 decision were followed by a EUR 4.34 billion
fine on Android3 in 2018 and a EUR 1.49 billion fine on AdSense4 in 2019,
with further cases pending.5 In stark contrast to the outcome in the EU Google
Search case, the U.S. Federal Trade Commission (FTC) in 2013 declined
to pursue charges against Google for the same alleged conduct.6 While the
decision may have been a close call, it stands as a unanimous decision by all
five Commissioners not to attempt to build a case against Google search and
in principle acquitting the firm of wrongdoing under the U.S. antitrust laws.

This article is
available on

2. Because the complaints against Google search to the antitrust authorities in
the EU and the U.S. were more or less identical, the two competition authorities
investigated the same alleged anticompetitive conduct. It is useful, therefore,
to compare and explain the proceedings and their opposite outcomes. One can
contemplate, for example, whether the FTC’s decision to stand down represents
a better balancing of interests in the application of antitrust law than the
approach taken in the EU, with its arguably draconian outcome, and whether a
U.S. court would have sided with the government had the FTC chosen to pursue
a case against Google. Although this exercise involves second guessing that
requires caution, it provides the context for a direct comparison of U.S. and EU
antitrust principles and can shed light on whether any legal elements embedded
in the two jurisdictions create different outcomes in otherwise identical cases.
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3. The article proceeds in four parts. First, we offer some general background
remarks on Google and the Google services implicated in the two proceedings.
In the second part we examine the EU Google Search decision and its legal
foundations. No comments are offered on the Android and AdSense Decisions
as neither have been published. Next, we analyze the FTC’s rationale for closing
its investigation into Google search. Finally, we compare the two legal regimes

1 Case AT.39.740 – Google Search (Shopping).
2 
See Case AT.39.740 – Google Search (Shopping), Recital 700 for a summary of the obligations.
3 Case 40.099 – Google Android.
4 Case 40.411 – Google Search (AdSense).
5 Neither have been published and no analysis will be attempted on these.
6 Statement of the Federal Trade Commission Regarding Google’s Search Practices, In re Google Inc., FTC File Number 111-0163
January 3, 2013.
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ABSTRACT
An Act of 2 May 2019 replaced the entire
Book IV of the Code of Economic Law
containing the Belgian rules of competition
law. Nevertheless, content-wise, the changes
are rather limited. The most important
changes concern the confidentiality of
documents, the improvement of the position
of the settlement applicants as well as that of
defendants in interim proceedings, and the
introduction of new grounds to terminate
investigations. In addition, the possibility of
granting leniency for infringements of Article
101 TFEU is introduced, and rules relating to
maximum fines and merger thresholds are
amended. While the new Book IV includes a
number of desired changes to the Belgian
competition rules introduced in 2013, it is
somewhat disappointing that the Belgian
legislator did not seize the opportunity to fully
transpose the ECN+ Directive and to integrate
all provisions of the Act of 3 April 2019
relating to economic dependence.

Belgium: The new
Book IV of the
Code of Economic
Law – Dotting the i’s
and crossing the t’s
in competition law
rules
I. Introduction
1. The Act of 3 April 2013, introducing Book IV of the Code of Economic
Law1 dramatically changed the structure of the Belgian Competition Authority
(hereinafter: “BCA”)2 as well as of the proceedings before it. Up until the entry
into force of the Act of 3 April 2013, the BCA had a dualistic structure: the
investigation of potential infringements and notified mergers was the task of the
Investigation and Prosecution Service, assisted by staff members of the General
Directorate for Competition of the Federal Government Service for Economic
Affairs. At the end of the investigation, the competition prosecutor submitted a
reasoned report of the investigation to the Competition Council, a court that was
both as to its functionality and to its composition completely independent from
the Investigation and Prosecution Service.3 The consequence of this structure was
that the Competition Council was no party in the appeal proceedings against its
decisions, which the Court of Justice in VEBIC considered to be contrary to the
principle of effectiveness, integrated in Article 35(1) of Regulation 1/2003.4 The
revision of 2013 replaced the dualistic system with a monistic system modelled on
the EU system. The BCA became an autonomous administrative organ, composed
of (i) an Investigation and Prosecution Service headed by the competition
prosecutor general (ii) a Direction Committee, comprising the president of the
BCA, the competition prosecutor general and the directors of Economic and
Legal Studies and (iii), the Competition College, consisting of the president

1 Act inserting Book IV “Protection of competition”and Book V “Competition and the evolution of prices”in the Code of Economic
Law and inserting definitions specific to Book IV and Book V and of the law enforcement provisions specific to Book IV and Book V,
in Book I of the Economic Law Code, Moniteur belge, 26 April 2013.
2 Not to be confused with Special advisory Competition Commission (Bijzondere raadgevende Commissie Mededinging) previously
called the Competition Commission (Commissie voor de Mededinging), an advisory organ in competition matters.
3 H. Gilliams, Het nieuwe Belgisch mededingingsrecht, R.D.C.-T.B.H. 2013/6, p. 480.
4 CJEU, 7 December 2010, VEBIC, C-439/08, pt 59. See also M. J. Frese, Case C-439/08, Vlaamse federatie van verenigingen van Brooden Banketbakkers, IJsbereiders en Chocoladebewerkers (VEBIC), Judgment of the European Court of Justice (Grand Chamber) of 7
December 2010, nyr, CMLRev. 2011, p. 902; F. Louis, L’arrêt de la Cour de justice dans l’affaire Vebic : une opportunité de parfaire
l’organisation de l’autorité belge de concurrence, TBM 2011, p. 12.
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2. Only six years later, an Act of 2 May 2019 replaced the
entire Book IV “of the Code of Economic Law dealing
with the Protection of competition” and modified a
number of provisions related to competition law included
in other books of the Code of Economic Law—namely,
Book I “Definitions” and Book XV “Law Enforcement.”6
The new rules entered into force on 3 June 2019.7
3. Although the entire Book IV is replaced, the changes
will have a rather limited impact. The substantive rules
of competition law remain unaffected, except for a
modification of the wording of Article IV.12 Code
of Economic Law (hereinafter: “CEL”),8 the Belgian
equivalent of Article 106 TFEU, in order to align it to
the latter and a clarification of the rule on the liability of
physical persons. Paradoxically, the “old” Book IV was
amended by an Act of 4 April 2019 that introduced in
a new Article IV.2 the prohibition of abuse of economic
dependence as new substantive rule of competition law as
well as some other rules relating to this new prohibition
that would enter into force on 1 June 2020. However, the
Act of 2 May 2019 only refers to “economic dependence”
in the provisions dealing with sanctions,9 and does not
include the substantive rule containing the prohibition
of economic dependence. The provisions dealing with
the sanctions for abuse of economic dependence by way
of exception luckily only apply as of 1 June 2020,10 so
that the legislator still has some time to introduce the
substantive rule to which they refer.
4. After the entry into force of the Act of 2 May 2019,
the BCA remains an administrative authority and even
the procedural rules do not change fundamentally. Most
of the changes are small, rather technical changes to the
procedural rules that are considered desirable by the BCA
and a number of competition law experts from academia
and legal practice after a few years of experience with the
rules introduced in 2013. The main aims of the revision
are to improve compliance with competition law, to make
proceedings before the BCA more efficient and to avoid
appeals.11 Some of the changes partially transpose the

5 Art. IV.16 et seq. CEL. See also H. Gilliams, Het nieuwe Belgisch mededingingsrecht,
R.D.C.-T.B.H. 2013/6, pp. 481–482. Previously cited, note 3.
6 Moniteur belge, 24 May 2019.
7 Art. 8 of the Act of 24 May 2019.

ECN+ Directive.12 However, a further revision of Book
IV CEL will be required to fully transpose that Directive.
5. The most important changes following from the Act
of 3 April 2013 are discussed below. Section II reports on
the changes to substantive competition rules. Section III
concerns the procedural rules that apply to investigation
procedures in both infringement and merger cases. Section
IV deals with specific rules applying to investigation
procedures in infringement cases and with the rules
applying in the decision stage in such case. Section V
does the same for merger cases and Section VI lists the
most important clarifications of and amendments to the
distribution of powers of the various persons involved in
the activities of the BCA. Section VII concludes.

II. Substantive
competition law
1. Alignment of Article IV.12
CEL with Article 106 TFEU
6. The “old” Article IV.12 CEL provided that “Public
undertakings and undertakings to which the public
authorities grant special or exclusive rights are subject to
the provisions of this book in so far as the application of
such provisions does not obstruct the performance, in law
or in fact, of the particular tasks assigned to them by or
pursuant to the law.”
7. This provision unintendedly13 granted wider exemptions
from the competition rules than the corresponding
European provision, Article 106 TFEU. The first paragraph
of the latter Article requires Member States precisely to
“neither enact nor maintain in force any measure contrary to
the rules contained in the Treaties, in particular to those rules
provided for in Article 18 and Articles 101 to 109.” Its second
paragraph allows an exemption from the competition
rules only in the case of “[u]ndertakings entrusted with the
operation of services of general economic interest or having
the character of a revenue-producing monopoly” and “in
so far as the application of such rules does not obstruct
the performance, in law or in fact, of the particular tasks
assigned to them.”14 Moreover, “[t]he development of
trade must not be affected to such an extent as would be
contrary to the interests of the [Community].”15 The new
Article IV.12 CEL follows the wording of Article 106(2),
first sentence TFEU. The absence of a corollary of the
second sentence of Article 106(2) might be the result
of the fact that an effect on trade between the Member
States is no condition for the application of Belgian
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of the BCA and two assessors appointed on a rolling
basis from the appropriate language (Dutch or French)
list, determined by Royal Decree.5 The Investigation
and Prosecution Service carries out investigations and
prepares a proposal for a decision on the substance of
a case, the decision is taken by the Competition College.

8 If only an article number is mentioned, it is implied that it is an article contained in the Code
of Economic Law.
12 Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December
2018 to empower the competition authorities of the Member States to be more effective
enforcers and to ensure the proper functioning of the internal market, OJ L 11, 14.1.2019,
p. 3.

9 Art. IV.80 § 2 and IV.84 § 2.
10 Art. 8 of the Act of 24 May 2019.
11 Preamble of the Proposal for an Act of Parliament concerning amendments to Book I
“Definitions,” Book XV “Law Enforcement” as well as replacement of Book IV “Protection
of competition” in the Economic Law Code, Documents Chamber of representatives
2018–2019, 54th period of sessions, No. 3621/001, pp. 4–6 (hereinafter: “Preamble of the
Proposal”).

13 Preamble of the proposal, p. 9.
14 Art. 106(2), first sentence, TFEU.
15 Art. 106(2), second sentence, TFEU.
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competition law. Moreover, even under EU competition
law it is uncertain whether the second sentence of
Article 106(2) TFEU has an independent meaning, or is
only a reflection of the principle of proportionality that
is already included in the first sentence.16

2. Liability of physical persons
8. The original Article IV.1 § 4 CEL dealing with the
liability of physical persons read: “It is prohibited for
natural persons to negotiate with competitors in the name
and on behalf of a company or association of undertakings
or to make agreements with them about:
a) the fixing of prices when selling products or
services to third parties;
b) limiting the production or sale of products or
services;
c) the allocation of markets.”
9. In the new version of this Article the words “in the name
and on behalf of” have been replaced by “in the context of
the activities” in order to make clear that is not required
that the person concerned received a mandate to act in
a certain way. It is sufficient that the person in question
acted in the context of the activities of the undertaking,
regardless of whether or not he remained within the powers
accorded to him by the undertaking.17 Furthermore,
the word “competitors” used in the original version of
Article IV.1 § 4 is replaced with “one or more competitors”
to avoid discussion as to whether the involvement of one
competitor is enough in order to trigger the application
of the provision. In addition, the new version not only
prohibits physical persons to negotiate or to make
agreements, but “to negotiate, to agree, to decide or to
concert” with regard to anticompetitive behaviour. In this
way the legislator intended to mirror the wording used in
Article IV.1 § 1, the national equivalent of Article 101(1)
TFEU. The word “negotiate” that is not included in
Article IV.1 § 1 is maintained in order to prevent that
a manager who negotiated the infringement escapes
fines and only the person who actually concluded the
agreement can be fined. Nevertheless, an infringement
will not exist unless the negotiation results in a prohibited
agreement or concerted action by the undertaking in the
context of which the physical person acted. This was
already implied in the previous version of the Article,18
but it was considered desirable to make it explicit in order
to prevent disputes.
10. The new version of Article IV.1 § 4 also mentions
that an infringement by a physical person is sanctioned
within the framework of the case against the concerned
undertaking. That means that the same competition
prosecutor will investigate and the Competition College
that will decide on the case will have the same composition

III. Common rules
for infringement
and mergers
investigations
11. The investigation stage in both infringements and
merger procedures is to a large extent subject to the same
procedural rules, contained in Articles IV.39–IV.42 CEL.
They concern the opening of a file by the competition
prosecutor general, requests for information, interviews,
searches,21 the right to detect infringements of the
competition rules and to establish such infringements by
means of official reports, the right to appoint experts to
assist the competition prosecutor and the investigation
team, the determination of the confidentiality of
documents and the composition of the investigation
and procedural files.22 The investigation file includes
the documents23 prepared by or at the request of the
BCA (such as the prior authorizations of the “juge
d’instruction,” the requests for information, the decision
to officially open the investigation, etc.) as well as
“documents received” (such as complaints, requests,
responses to requests for information, etc.). Unless the
competition prosecutor decides otherwise, internal
working documents of the BCA (such as internal
communication between staff members, communication

19 See, e.g., M. Guerreiro Ramalheira, K. Marchand and V. Mussche, Lunchforum Mededinging
26/05/2014, Sancties en clementie voor natuurlijke personen, TBM-RDC 2014, pp. 255–
261; E. Soetens and S. De Cock, Mededingingsrecht met een arbeidsrechtelijk staartje,
Competitio 2018/3, pp. 219–229.
20 However, physical persons applied for and obtained leniency, see the Yearly reports of the
BCA, https://www.bma-abc.be/nl/over-ons/publicaties?tid=46 (under “Type”: select:
Jaarverslagen).
21 The new Art. IV.40 § 3 grants any “juge d’instruction” of the Dutch resp. French speaking
Brussels Court of First Instance the power to allow searches throughout the entire Belgian
territory.

17 Preamble of the Proposal, p. 7.

22 Art. IV.40 § 6 entitles the auditor to return documents and data that are not related to the
case to the person from whom they were obtained and to remove these documents and data
from the investigation file. This rule is new in Belgian competition law, but is similar to what
is provided by point 9 of the Commission Notice on the rules for access to the Commission file
in cases pursuant to Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 57 of the EEA
Agreement and Council Regulation (EC) No 139/2004, pt 9.

18 Senate Report 2012–2013, No. 5-1997/3, 18.

23 The word “document”includes all kinds of data carriers.

16 A. Jones and B. Sufrin, EU Competition Law. Text, Cases, and Materials, OUP 2016, p. 644.
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when deciding on the infringement by the physical
person and the undertaking in the context of which the
infringement took place, although two separate decisions
may be taken. However, when the undertaking in the
framework of which the infringement was committed
no longer exists, an infringement procedure against the
physical person alone is possible. Finally, the reference
to services is deleted since these are now included in the
definition of products in Article I.1, 4° CEL. Article IV.82
§ 2 determines the fines that can be imposed on physical
persons. The changes were triggered by comments made
in legal scholarship.19 The BCA has not yet imposed
penalties on physical persons.20
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12. The rules applicable to confidential documents and
data underwent important changes. The old Article IV.41
§ 7(3), required that confidential data were removed from
the investigation file and replaced by a non-confidential
version or summary. The BCA interpreted this rule strictly
and found that it followed that such documents and data
could not be part of the later procedure file so that they
were inaccessible not only to the parties, but also to the
Competition College. The new Article IV.41 provides for
a more flexible system. During the investigation stage, the
competition prosecutor assesses the confidentiality of all
documents or data marked as confidential with respect
to any person who obtains access to the statement of
objections and the proposal for a decision individually. If
he finds that a document or data marked as confidential
cannot be treated as confidential vis-à-vis a certain
person, he informs the person from whom the document
is obtained and asks him for his reasoned opinion on
the matter. If that person insists on the confidentiality,
gives reasons for this position, and provides a nonconfidential version or summary (if that was not
available yet), the competition prosecutor will reconsider
the confidentiality. If the competition prosecutor accepts
the confidentiality, the party against whom the document
or data is considered confidential only has access to a
non-confidential version of the document or a summary
thereof. If the competition prosecutor does not accept
the confidentiality, he will inform the person from whom
the document or data is obtained.
13. The competition prosecutor may also ex officio—
in the interest of the investigation—decide that certain
documents or data are to be treated as confidential visà-vis a certain person. Also in that case he will inform
the person from whom the document is obtained and ask
for a non-confidential version or summary. Within three
days following the receipt of the competition prosecutor’s
decision, the recipient may appeal it to the president, who
will appoint an assessor (that will not form part of the
Competition College that will later hear the entire case)
to decide on the appeal.

24 Preamble of the Proposal, pp. 20–21.
25 Inspired by Brussels 19 November 2014 in case 2013/MR/30. See Preamble of the Proposal,
p. 21.

14. Whenever the confidentiality is limited to a certain
person or certain persons (excluding the Competition
College), the entire document remains in the file and
is accessible to the Competition College.26 In the case
of infringement procedures, the rights of defence of
the party against whom the document is considered
confidential are protected by the possibility to appeal the
competition prosecutor’s decision on the confidentiality
(Art. IV.49 § 5) within five days after the day on which he
obtained access to the investigation and procedure file or
the electronic copy thereof. In this case, the appeal is to
be directed to the president of the Competition College,
who will appoint an assessor (not forming part of the
College) to decide on the matter. If the assessor finds the
appellant’s concern justified, he orders the replacement
of the confidential document by a non-confidential
summary that is accessible not only to the Competition
College but also to the party whose rights of defence
would otherwise be endangered (unless the party who
submitted the document waives its confidentiality claim).
The rights of defence of the party who is refused access to
certain documents are further protected by Article IV.52
§ 2 that provides that the Competition College may not
base its decision vis-à-vis a certain party on documents
that were inaccessible to that party. Such documents
may, however, be used to assess the legal position and
determine the measures imposed on the party who
submitted them.

IV. Infringement
procedures
1. General rules
1.1 New grounds to terminate
investigations
15. Article IV.44 § 1(1), 2°, introduces a new ground
allowing the competition prosecutor general to decide
not to investigate a complaint,27 request or order (by the
minister of Economic Affairs) any further—namely, the
fact that the commitments offered by the party concerned
meet the concerns of the competition prosecutor. The
legislator took care to specify that commitments cannot
be interpreted as an admission of an infringement of the
competition rules (Art. IV.44 § 1(2)).28 The competition
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with other competition authorities, advices of the
directors of Legal and Economic Affairs) are not
included.24 As indicated by its name, the investigation
file is the file that is used during the investigation stage.
The file that is submitted to the Competition College
in order to decide on the case does not contain all the
documents and data included in the investigation file, but
only those on which the competition prosecutor bases his
proposal for a decision as well as an inventory of that file
indicating the confidentiality status of all documents and
data listed. The procedural file and its inventory are later
completed by the documents relating to the procedure
before the Competition College, such as the documents
the parties submit to the college and the college’s decision
(Art. IV.42 § 3).25

26 Preamble of the Proposal, p. 20.
27 Note that in order to align the rules of Belgian competition law with those of EU
competition law (in particular Art. 7(2) of Regulation 1/2003), a formal complainant no
longer needs a “direct and immediate interest”but a “legitimate interest.”
28 Consequently, an undertaking that offers commitments of such a kind as to stop further
public enforcement proceedings also makes it much harder for parties who claim to have
suffered a loss as a result of the conduct in question to obtain damages. Indeed, in the
absence of an infringement decision by the public enforcement proceedings, it will be for
the parties claiming damages to prove the infringement before the civil court. Although
the rules on access to documents—introduced as a result of the transposition of the EU
damages directive—mitigate the information asymmetry between the parties, proving
the infringement in the absence of both an infringement decision in public enforcement
proceedings and of an admission of the infringement by the undertaking concerned will not
be easy.
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prosecutor’s decision can be appealed to the Competition
College. A further appeal is not available (Art. IV.44 § 1(3)).
16. The new Article IV.45 also provides an explicit legal
basis for terminating an ex officio investigation when
the investigation did not lead to sufficient incriminating
elements or when commitments meet the competition
prosecutor’s concerns. In the past, such termination
was based on principles of good administration. A
termination decision based on Article IV.45 cannot be
appealed. When new elements or new developments
come to the light, the competition prosecutor may start a
new ex officio investigation.29

1.2 Facilitating the work of the defendant
and the competition prosecutor during
the investigation stage
17. A number of changes attempt to facilitate the work
of both the defendant and the competition prosecutor
during the investigation stage. Article IV.46 § 1(1) extends
the minimum term for the defendant to reply to the
statement of objections from one to two months. When
the recipient asks for an electronic copy of the file within
two days as of the communication of the statement of
objections, the time to reply only starts as of the moment
the copy is made available to that party (Art. IV.46 § 1(2)).
Moreover, the competition prosecutor may extend the
period to reply to the statement of objections in order to
allow the defendant to offer commitments to remove the
competition prosecutor’s concerns and convince him to
terminate the investigation. The competition prosecutor
may also terminate the investigation purely based on the
arguments put forward by the defendant (Art. IV.46 § 2).
18. Article IV.46 § 3 allows the competition prosecutor
to bring forward new objections or to requalify former
objections. In that case, the same rules apply as with
regard to the first statement of objections. Furthermore,
Article IV.46 § 4 extends the period within which the
competition prosecutor must reply by means of a
proposal for a decision from one month to two months.
The legislator finds that it is in the interest of an efficient
procedure that the competition prosecutor has sufficient
time for a thorough examination of the defence and for
the preparation of a proposal for a decision that includes
all factual and legal elements on both an incriminating
and an exculpatory basis. Experience shows that a period
of one month is often insufficient. The two-month period
cannot be extended. However, the competition prosecutor
may, of course, submit his proposal to the Competition
Court before the expiry of the two-month period.30
19. In order to protect the rights of defence of the
undertaking concerned, the proposal for a decision that
the competition prosecutor submits to the Competition

29 Preamble of the proposal, p. 23. See, e.g., Decisions BMA-2015-I/O-02-AUD and BMA2015-I/O-03-AUD of 17 February 2015.
30 In this sense already under the old law: Brussels, 30 April 2014, case No. 2014/MR/1, pt 31.
See Preamble of the Proposal, p. 25.
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College, may only relate to grievances that have been
discussed in the statement of objections (Art. IV.46
§ 4(1)).

1.3 Decision stage before
the Competition College
1.3.1 Changes intended to improve efficiency while
protecting the procedural rights of rights of defendants
and third parties

20. Article IV.49 § 3 reduces the period for the reply by
the defendant to the statement of objections from two
months to one month. However, given the extension of
the period the new rules give the defendant to reply to the
objections (see Art. IV.46 § 1(1)), the combined defence
period remains three months. The extension of the period
for replying to the objections and the shortening of the
defence period after the submission of the proposed
decision should encourage the defendant to conduct
the debate as much as possible during the investigation
stage, so that the Competition Court can concentrate
on the remaining points of discussion between the party
concerned and the competition prosecutor.
21. The 2013 reform of the competition rules introduced
a prohibition for the defendant to submit to the
Competition Court any exculpatory documents that he
did not submit during the investigation or as a defence
to the statement of objections by the competition
prosecutor, unless it concerns proof of a fact or a
response to objections in the proposal for a decision that
were not included in the statement of objections. This
prohibition was questionable from the point of view
of the defendant’s rights of defence and it affected the
independence of the Competition College, which must be
able to rule with knowledge of all relevant documents.
Article IV.49 § 3(4) therefore reintroduces the right of the
defendant to submit additional documents in the stage
of the proceedings before the Competition College. If the
defendant makes use of this right, the president determines
a period within which the competition prosecutor may
respond to these documents, followed by a rebuttal by
the defendant. During the time he has to respond to
the documents, the competition prosecutor may also
use requests for information in order to investigate the
documents on their correctness and completeness. The
power to decide that the complainant and third parties
who will be heard by the Competition College obtain a
non-confidential copy of the proposed decision or a part
thereof is transferred from the Competition College to
the president thereof (Art. IV.49 § 2).
22. Article IV.49 § 4 regulates the access by an interested
party to the written comments of another interested
party. From now on, the other party concerned has the
right to submit a reply to an application for access. The
decision of the president of the Competition College
is not subject to a separate appeal. Article IV.49 § 6(2)
regulates access to documents and data submitted
by the complainant and third parties. In this stage of
the proceedings, this is assessed by a third assessor. If
knowledge of the data risks to harm a party’s rights of
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23. Article IV.50 § 3 confirms the possibility for the
Competition College to organize more than one hearing.
In order to allow the defendant to offer commitments,
the president may extend the two-month decision period
with a month.

1.4 Fines for undertakings
24. Up until the recent revision of Book IV CEL, the
maximum fine was 10% of the turnover in Belgium and
that from export from the Belgian territory. Experience
had shown that this maximum may stand in the way of
imposing a fine that is appropriate to the seriousness and
the duration of the infringement. Moreover, it was more
disadvantageous to Belgian undertakings exporting from
Belgium, compared to undertakings supplying foreign
markets through subsidiaries located outside Belgium.
Article IV.84 of the new Book IV raises the maximum fine
to 10% of the worldwide consolidated turnover, bringing
Belgian competition law in line with EU competition law
and Article 15 of the ECN+ Directive. The increased
maximum fine applies to infringements occurring (or
better: starting) after the entry into force of the new Book
IV. With regard to infringements that started before that
date but continued after it, the old maximum applies to
the fine for the infringements during the first period and
the new maximum applies to the fine for infringements
during the second period. However, the sum of the
fines must remain below the new maximum. The old
maximum remains in place with regard to infringements
relating to an abuse of economic dependence31 on the
Belgian market or a part thereof, the total turnover on
the national market and for exports, achieved during the
financial year prior to the decision.32

2. Specific procedures
2.1 Interim measures
25. In procedures for interim measures, the procedural
position of the defendant has been improved. Firstly, the
law now guarantees the defendant a right to be heard
(Art. IV.72 § 5(1)). The hearing will be held, at the earliest,
two weeks and, at the latest, a month after the request
and the defendant may submit written comments until
two days before the meeting (Art. IV.72 § 4). Under the
previous rules, a hearing was not required. If a hearing
was held, it could already take place five days after the
request for interim measures. In addition, the applicant is
prohibited from submitting any other written comments
or documents other than those attached to his petition,
except when the chairman delays the ultimate date for the
hearing with maximum two weeks in order to enable the

31 Within the meaning of the Act of 4 April 2019 amending the Code of Economic Law with
regard to abuses of economic dependence, unlawful clauses and unfair market practices
between companies, Moniteur belge, 24 May 2019.
32 Art. IV.84 § 2; Preamble of the Proposal, pp. 7–9.

applicant to reply in writing to the written comments and
the documents submitted. In the latter case the defendants
are granted the same amount of time as the applicant to
respond to the applicant’s written comments.33
26. Furthermore, third parties involved in the alleged
infringement and interested parties are given the right to
submit written comments and to be heard and also the
minister is given the right to intervene (Art. IV.72 §§ 2, 4 and
5). It is explicitly mentioned that more than one hearing
may be organized (Art. IV.72 § 5(2)). If the Competition
College after the hearing(s) intends to impose measures
other than those mentioned in the request, the applicant
and the party or parties against whom these measures
are intended are informed thereof and they are given
five working days as of the first working day after this
notification to submit written comments. The party or
parties against whom the measures are intended have
three working days as of the first working day after the
submission of comments by the applicant to respond
to these. The term of one month after the hearing for
reaching a decision is suspended from the notification of
the intended measures until the first working day after
the three-day period for the defendant’s response to the
written comments submitted by the applicant (Art. IV.73
§ 1).

2.2 Leniency
27. The rules on leniency are updated taking into account
the experience with the previous rules and the BCA’s 2016
Leniency programme.34 The previous rules for example
only mentioned the possibility to grant leniency in case
of infringement of the Belgian equivalent of Article 101
TFEU. However, since the BCA is also competent to
sanction infringements of Article 101 TFEU itself, it
should equally be able to grant leniency in cases of
infringement of that Article, all the more since both
Article 101 TFEU and its national equivalent often
apply simultaneously to the facts of a case. Therefore,
the new rules introduce the power for the BCA to also
grant leniency in cases of infringement of Article 101
TFEU. However, an undertaking can no longer obtain
leniency by merely recognizing its involvement in an
infringement; it must contribute to proving the existence
of an infringement and to identifying the participants
in it, inter alia, by providing information not previously
available to the BCA or by providing evidence of an
infringement the existence of which has not yet been
established (Art. IV.54 § 1(1)).35
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defence, only a non-confidential version or summary will
be included in the file.

28. Unlike undertakings, physical persons may still
be granted immunity when merely recognizing their
involvement in the infringement. The reason given for
this is that a physical person cannot always be expected to

33 Art. IV.72 § 6. Note that the maximum extension with two weeks needs to cover the sum of
the time granted to both parties.
34 Clementierichtsnoeren van de Belgische Mededingingsautoriteit, Moniteur belge, 22 March
2016.
35 Preamble of the Proposal, p. 31.
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possess evidence of the infringement.36 Note, moreover,
that physical persons will also be awarded immunity if
they contribute to a request for leniency submitted by an
undertaking or association of undertakings (Art. IV.54
§ 2).
29. A request for leniency or immunity is to be addressed
to the competition prosecutor general, who may refuse
the request if received after the communication of the
statement of objections to the leniency applicant. This
rule confirms a principle contained in the BCA’s 2016
Leniency programme.37 If the leniency request reached
the BCA in time, the decision to grant leniency is to be
taken by the president of the BCA.38

2.3 Settlements
30. At the start of settlement proceedings, the competition
prosecutor will no longer provide the minimum and
maximum amount, but the exact amount of the fine
he intends to propose to the Competition College in
the absence of a settlement. (Art. IV.52). The new
Article IV.61 guarantees that in the case of a failure of
the settlement proceedings, the documents and data that
are submitted during these proceedings and that were not
yet included in the investigation file before will not form
part of the investigation or procedure file (Art. IV.61).
Moreover, the settlement decision is normally39 the first
and only element related to the settlement proceedings
that will be made public.

V. Mergers
1. New notification thresholds
31. An important modification relating to merger
procedures is that the turnover to be taken into account
for the application of the thresholds for merger
notifications is no longer determined by reference to
Belgian legislation, but in the same way as by Article 5
of the EU Merger Regulation (Art. IV.8 §§ 1 and 4).
Moreover, the publication of merger notifications should
in the future also mention the economic sectors that may
be involved, and the publication of merger decisions will
only take place on the website of the BCA and no longer
in the Belgian official journal (Art. IV.75).

2. Facilitating the competition
prosecutor’s work
32. A number of modifications aim to facilitate the work
of the competition prosecutor. Under the old Book IV,
the discovery of new elements that were necessary for the
investigation of the merger only extended the time within
which the Competition College had to take its decision.
The new Article IV.40 § 4(4) also suspends the time
within which the competition prosecutor is to submit
his proposal for a decision, enabling him to conduct a
further investigation. This brings Belgian law in line
with the EU Merger Regulation. The suspension applies
in both “normal” and simplified merger proceedings.
Furthermore, Article IV.64 § 2(2) extends the term
within which the competition prosecutor has to submit
his proposal for a decision from five to ten working days
when the notifying parties offer commitments. This
does not affect the period of forty working days as of
the merger notification within which the Competition
College is to take a first phase decision. However, in case
of a request for lifting the prohibition to implement the
merger before its clearance by the BCA the president may
shorten the time within which the competition prosecutor
general has to submit his report.40

3. Streamlining merger and
infringement procedures
33. A number of other modifications serves to streamline
merger and infringement procedures. This is the case for
the rules on confidentiality41 (Art. IV.64 § 3 and IV.65
§ 2(2)), the right for the notifying parties to submit
additional documents in the stage of the proceedings
before the Competition College42 (Art. IV.65 § 1(2)),
third parties’ access to the file (Art. IV.65 § 2(3)),43 the
possibility to organize more than one hearing (Art. IV.65
§ 3), the right of the minister of Economic Affairs to be
heard upon his request (Art. IV.65 § 4).

4. Right to be heard
34. Specific for merger cases is the provision that next to
the notifying parties also the other parties involved in
the merger, such as the selling undertaking or the target
of the takeover, have the right to be heard upon their
request. If the Competition College deems it necessary,
it may hear every other natural person or legal person.
It will also hear third parties who show a sufficient
interest and ask to be heard. For the economic sectors,
which are placed under the control or supervision of an

40 Art. IV.10 § 6 CEL; Preamble of the proposal, p. 9.
36 Ibid., p. 32.
37 Para. 35 BCA Leniency Guidelines 2006.
38 Art. IV.54 §§ 1 and 2; Preamble of the Proposal, pp. 31–32.
39 Art. IV.61 mentions a limited number of exceptions, such as communication to the infringer’s
lawyer or to other competition authorities.
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41 Note, however, that the Competition College may base its decision on confidential documents
submitted by other parties involved in the concentration (Art. IV.66 § 5). The reason for this
is that the parties may not exchange confidential information before the clearance of the
merger, Preamble of the proposal, p. 37.
42 The auditor is given the right to submit written comments with respect to such documents.
43 See already Cass., 22 January 2008, No. H.07001.F, No. 28.
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5. Second phase investigations
35. Inspired by the EU Merger Investigation, the
Competition College may declare a merger admissible
after first phase investigations (possibly subject to
conditions and obligations). However, if the Competition
College after first phase investigations has serious doubts
as to the concentration’s admissibility, it will order second
phase investigations (Art. IV.66). The previous Book
IV referred, for the procedural rules during the second
phase investigations, to the provisions relating to the
first phase (with a few exceptions). In the new Book IV,
the procedural rules that apply during the second phase
are spelled out in full in Article IV.67 § 3. Nevertheless,
apart from a few exceptions they are still the same during
the first phase. New is that the competition prosecutor
may extend the period of twenty working days after the
decision to start the second phase and within which the
notifying parties may submit commitments within ten
working days (Art. IV.67 § 1(2)).

6. Appeals
36. Article IV.90 § 5 specifies that the term to file an appeal
against a merger decision starts as of the communication
of the reasoned decision. The communication of the
decisive part alone is not enough. Finally, Article IV.90
§ 2(4) fills in a gap left by the previous Book IV by
regulating the consequences of an annulment of a merger
decision by the Markets Court in line with Article 10(5)
of the Merger Regulation.

VI. Clarification
and amendment of
attribution of powers
1. The president
37. The powers of the president of the BCA are clarified
and slightly amended. The old Article IV.17 provided
for example that the president could delegate tasks of
the Competition College to the assessor vice-president,
and other tasks to the director of Economic Studies, the
director of Legal Studies44 and the staff of the BCA. The
new version of Article IV.17 specifies that the president
cannot delegate tasks of the entire Competition College,
but only his own tasks as a member of the Competition
College. Moreover, he cannot delegate one or more of
his legal tasks entirely; the delegation may only concern
a specific case. The person to whom tasks are delegated
may only receive instructions from the president.45
38. Furthermore, the new Book IV specifies that the task
of the president of representing Belgium in European and
international competition institutions for all discussions
concerning the powers of the BCA, and participating in
other discussions of such institutions concerning laws
and regulations with regard to competition policy, does
not limit the powers of the competent minister or other
public authorities (Art. IV.19 § 1, 1°).
39. Article 19 § 1, 5° of the new Book IV also provides
a legal basis for the provision of informal views by the
president, a task the president had already assumed de
facto and that was described in a communication of the
BCA itself.46 In case of a subsequent formal procedure
relating to the agreement or conduct on which the
president gave an informal view, the president will
withdraw when the principle of impartiality so requires.
The College is not bound by the informal view.47

2. The competition prosecutor
general and the competition
prosecutors
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appropriate public institution or other government body,
these institutions or government bodies are deemed to
have a sufficient interest. The minister too is deemed to
have a sufficient interest and so are the members of the
governing bodies or the management bodies of the parties
to the concentration, as well as the representatives of the
most representative employee organizations of these
companies, or the persons they designate. The director
of Economic Affairs and the director of Legal Affairs
will be heard at their request (Art. IV.65 § 4). In order
to improve the efficiency of the proceedings, the right
to submit written comments and documents is limited
to third parties that will be heard by the Competition
College (Art. IV.65 § 2). Article IV.65 § 5 confirms the
right of the notifying parties to offer new commitments
during the proceedings before the Competition College.
However, they may no longer modify their merger after
the hearing (Art. IV.65 § 6).

40. The power to refer merger cases to the European
Commission is transferred from the minister to the
competition prosecutor general (Art. IV.26 § 3, 9°); the
power to represent the BCA before the Markets Court in

44 Note that new Book IV changes the job titles of the directors of Legal resp. Economic
Studies into “director of Economic Affairs” respectively “director of Legal Affairs” (Art.
IV.24 § 1), because they do more than carrying out studies. Their task is to independently
guard the economic and legal quality of the investigations and decisions of the authority.
45 Preamble of the Proposal, p. 10.
46 Ibid., p. 10.
47 Ibid.
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appeals against investigation decisions and the power to
decide on the reopening of the procedure of investigation
and decision is transferred from the president to the
competition prosecutor general (Art. IV.26 § 3, 8° and
Art. IV.53). Moreover, the competition prosecutor’s
power to start and end settlement proceedings is given
an explicit legal basis (Art. IV.26 § 3, 10°). Furthermore,
the new Book IV abolished the task force the competition
prosecutor general had to appoint for every case and that
was composed of the competition prosecutor general,
the competition prosecutor in charge of the day-to-day
conduct of the investigation and another staff member
from the Investigation and Prosecution Service, not
being a member of the investigation team. Although
the tasks of this task force were not clearly specified
in the Code of Economic Law, the idea was that it
functioned as a peer review and decision-making body
in a specific case. Under the new Book IV, decisions will
be taken by the competition prosecutor. The peer review
is taken over by a fellow competition prosecutor who
acts as “competition prosecutor adviser.”48 The various
tasks of the competition prosecutors are summed up in
Article IV.28.

3. The Direction Committee
41. The old version of Book IV attributed a number of
powers, such as advising on Royal decrees relating to
competition to the Competition Authority in general,
without further specification. The new Article IV.25, 5°
attributes these powers to the Direction Committee.49
In the future, the Direction Committee will also have
the power to decide on the initiation of a general or
sector investigation. Moreover, the initiation of such an
investigation no longer requires the indications of market
distortions to be “serious” (Art. IV.47). The reason for
abolishing the requirement of seriousness is to avoid
disputes as to whether the indications are serious enough,
which cannot be determined objectively.50

4. The president, the assessor
vice-president and the assessors
42. Article IV.22 § 4 introduces an obligation for the
president, the assessor vice-president and the assessors
to determine internal regulations for the Competition
College. These should deal inter alia with the way in
which a decision is reached. It also provides a legal basis
for documents such as the Assessor’s Ethical Charter,
published on 28 November 2014.51

48 Ibid., p. 14.

5. The minister of Economic
Affairs
43. Article IV.25, 3° provides that the minister of
Economic Affairs will give advice on the BCA’s yearly
policy notice before its publication on the BCA’s website.
The underlying reason for this is that the minister
may have information that can be relevant for the
determination of the BCA’s priorities.52 Finally, it is no
longer the president of the Brussels Court of Appeal, but
the minister who may grant the president exceptions to
the rules on incompatibilities. This is justified by the fact
that since the reform of 2013, the BCA no longer belongs
to the judiciary, but is an administrative authority.53

VII. Brief assessment
and conclusion
44. An Act of 2 May 2019 replaced the entire Book IV
of the Code of Economic Law containing the Belgian
rules of competition law. Nevertheless, content-wise, the
changes are rather limited.
45. The substantive rules of competition law remain the
same, except for a modification of the wording of the
Belgian equivalent of Article 106 TFEU, in order to align
it to the latter (Art. IV.12) and a clarification of the rule
on the liability of physical persons.
46. The most important procedural changes concern the
confidentiality of documents, the improvement of the
position of the settlement applicants as well as that of
defendants in interim proceedings, and the introduction
of new grounds to terminate investigations.
47. Furthermore, the new Book IV introduces the
possibility for the BCA to grant leniency for infringements
of Article 101 TFEU, but removes the mere recognition
by an undertaking of participation in a cartel as a ground
for obtaining leniency. It no longer determines the
maximum fine as a percentage of the Belgian turnover
of an undertaking, but as a percentage of its worldwide
consolidated turnover. In the same vein, the thresholds
for merger notifications are no longer determined by
reference to Belgian legislation but in the same way as by
Article 5 of the EU Merger Regulation.
48. The modifications are intended to remedy some
inefficiencies, unclarities and flaws in the 2013 version
of Book IV of the Code of Economic law discovered
by the BCA, academics and legal practitioners since it
entered into force. The next five to six years will show
whether the changes effectively lead to better compliance
with the competition rules, smoother procedures, fewer
appeals while better protecting the legitimate interests of

49 Ibid., p. 12.
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50 Ibid., p. 25.

52 Ibid., p. 12.

51 Ibid., p. 11.

53 Preamble of the Proposal, pp. 18–19.
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49. In general, while the new Book IV includes a number
of desired changes to the Belgian competition rules
introduced in 2013, it is somewhat disappointing that the
Belgian legislator did not seize the opportunity to already
fully transpose the ECN+ Directive and to integrate all
provisions of the Act of 4 April 2019 relating to economic
dependence (Moniteur belge 24 May 2019). n
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all parties concerned. Within that period, Book IV will
need to be amended again in order to fully implement
the ECN+ Directive and action will ne)ed to be taken
to transpose the modifications the Act of 3 April 2019
intended to make to the “old” Book IV and that were
not taken into account by the Act of 2 May 2019 into the
“new” Book IV, introduced by the latter Act.

Concurrences N° 1-2020 I International I Caroline Cauffman I Belgium: The new Book IV of the Code of Economic Law...

123

International
Joel Bamford*
Joel.Bamford@cma.gov.uk
Senior Director
CMA, London

Aiste Slezeviciute*
Aiste.Slezeviciute@cma.gov.uk
Assistant Director
CMA, Edinburgh

ABSTRACT
The merger control regime in the United
Kingdom (UK) and at the European level
is increasingly under the spotlight. In the UK,
a key factor is the UK’s exit from the European
Union (Brexit), where, as a consequence,
the UK is likely to lose the benefit of
the “one-stop shop” under the EU Merger
Regulation (EUMR). This article sets out
the key challenges faced by the CMA, as well
as the steps that have been taken and that
are planned to ensure that UK merger control
is as efficient and effective as possible to meet
the needs of consumers and businesses
under the CMA’s enforcement goals.
This article will primarily focus on the UK
merger control regime, but where relevant
it will make references to the proposals
and changes intended by the EU and other
competition authorities.

Brexit: Balancing
UK and EU
merger control
I. Defining the issues
1. At the time of writing, there are still many uncertainties around the terms
and timing of Brexit. Many of these uncertainties will have a significant impact
on the UK’s merger control landscape and the CMA’s interaction with the EU
regime.
2. The first part of this article will address the impact Brexit will have on the
merger review process and sets out the steps the UK CMA has taken to ensure
its readiness. The second part focuses on the internal review processes and the
changes, if any, required to address challenges posed by Brexit. Lastly, the
article will cover the CMA’s position on international cooperation and its global
aspirations.

1. Brexit – Impact on mergers
3. It has already been widely reported and discussed that the key impact of Brexit
on UK competition enforcement will be an increased caseload for the CMA. On
the merger front, the CMA will gain jurisdiction to review cases which relate
to UK markets but are currently notified to the European Commission under
the “one-stop-shop” notification system in accordance with the EU Merger
Regulation (EUMR).1 Whilst the exact case numbers are, of course, difficult to
predict, the estimates range between an additional 30 to 50 cases annually.2 The
CMA estimates half a dozen of these are likely to lead to in-depth, Phase 2,
inquiries. In addition, in the case of a “no deal” Brexit, the CMA will gain the
power to monitor and enforce certain commitments agreed by the parties with
the EC in the past cases, to the extent that those commitments relate to the
supply or acquisition of goods or services in the UK markets.

This article is an extended version of a speech
delivered by Joel Bamford, senior director
Mergers, UK Competition and Markets Authority
(CMA), at City and Financial Global “Future of
UK Competition Law Summit” on 11 June 2019.
The authors wish to thank all colleagues who
contributed to the speech and article, in particular
Andrea Gomes da Silva, executive director Markets
and Mergers, Alex Olive, director, Mergers, and
Sam Scott, director, International Policy, at the
CMA. Errors and omissions, and any opinions, are
those of the authors in their personal capacity and
do not represent the views of the CMA.
This article was written before 31 October 2019.
Any required revisions will be added post script in
an online version.
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4. The CMA has taken a number of concrete measures to prepare for this
additional workload. It secured increased budget which has allowed it to recruit
additional personnel, including recruitment of staff to focus on mergers work.3
So far, the CMA has been successful in its recruitment campaigns, both in
London and its expanding Edinburgh office, and this work is ongoing.

1 Council Regulation (EC) No. 139/2004, Article 21 and Recitals (8) and (10).
2 In 2017 the CMA mergers team undertook some analysis with a view to determining how many additional cases the CMA might be
reviewing after Brexit. This analysis assumed the existing jurisdiction and voluntary notification regime. The team concluded that the
CMA could expect around 30–50 additional cases per year post-Brexit.
3 See CMA 2019/20 annual plan, https://www.gov.uk/government/publications/competition-and-markets-authority-annual-plan2019-to-2020/competition-and-markets-authority-annual-plan-201920. To enable the CMA to continue preparations, HM Treasury
allocated the CMA an additional £20m in the 2019/20 financial year.
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6. Mindful of the need for merging parties to prepare
for a potential “no deal” Brexit, the CMA published
guidance on its merger control functions in the event of
the UK leaving the EU without a withdrawal agreement.4
That guidance, prepared in advance of the initial 29
March 2019 Brexit date, is equally valid now, should it
be applicable.

2. Areas to focus on for
the UK merger regime
7. Against this backdrop and building on the CMA’s
work so far, several merger-specific policy issues are
relevant in the immediate future:
– Reviewing and potentially enhancing the merger
review mechanisms in place so that the CMA can assert
jurisdiction in a timely manner in relation to mergers
that require assessment as to whether they raise
competition concerns in the UK. This point pertains
to the UK voluntary notification regime, which will be
discussed in detail below.
– Ensuring that the CMA’s review processes are fit
for purpose—for UK-specific cases, but also for
multinational deals reviewed by multiple competition
authorities globally.
– Positioning the CMA at the forefront of global
thought leadership on substantive issues, in particular,
in terms of the novel questions brought about by
the digital economy where a global approach may
be required. This builds on the CMA’s international
policy work, whereby it already actively engages
with other competition authorities and international
organisations, on various policy matters, including
mergers.

II. CMA’s approach
to addressing these
issues
1. Issue 1: UK’s voluntary
notification regime
and jurisdiction
1.1 The current voluntary regime
8. In Europe, and indeed globally, the UK is unusual
in having a voluntary merger control regime. Despite
having reviewed the possibility of introducing a
mandatory notification requirement as part of the
2011 reforms which created the CMA (merging the
functions of the Office of Fair Trading (OFT) and the
Competition Commission (CC) into a single authority),
the UK government decided to keep the voluntary
regime, with the benefits of self-assessment, albeit with
tightened administrative measures introduced under
the new legislation (ERRA 20135). The retention of the
voluntary regime was supported by the CMA’s increased
powers to impose interim measures, to allow the CMA
to act to preserve all possible remedy options and to
keep the merging businesses separate and a continuing
competitive constraint during the investigation.
Ultimately, such a voluntary system (with appropriate
safeguards) reduces regulatory burdens for transactions
that clearly, on their face, do not raise competition
concerns.
9. In its current merger enforcement toolbox, the CMA
does not have an automatic “suspensory” mechanism.
In general, under the voluntary regime, most mergers
may be completed, but the CMA retains the power to
prevent integration, intervene post-completion and even
undo existing integration by imposing so-called interim
measures. The CMA’s tools in relation to controlling the
degree to which merging parties may complete, integrate
or otherwise act in a way that could interfere with the
CMA’s review were strengthened in 2013.6 The CMA
gained the ability to impose Initial Enforcement Orders
(IEOs) at Phase 1,7 Interim Orders (IOs) or undertakings
at Phase 2,8 as well as unwinding orders.9 To incentivise
compliance and to strengthen these powers, the CMA
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5. The CMA has also dedicated resources to regularly
monitoring live EU cases which impact UK markets
and has worked closely with the European Commission
to date in relation to potential “in-flight” cases. In
preparation for a “no deal” Brexit in March 2019, the
CMA engaged with the merging parties and the European
Commission to learn more about the limited number of
cases that will likely to fall under UK jurisdiction and
raise competition issues. This work stream is again being
undertaken as the CMA prepares for a potential “no
deal” Brexit at the end of October 2019.

5 Enterprise and Regulatory Reform Act 2013.
6 Ibid., section 30 and Schedule 7.
7 Imposed under Enterprise Act 2002, section 72, an IEO prevents merging parties from taking
“pre-emptive action” (i.e., action that might prejudice the outcome of the reference and/
or impede the CMA from taking appropriate remedial action that might be justified by the
CMA’s decision on the reference). The CMA subsequently (on application by the parties) may
grant a specific derogation, giving consent to the parties to undertake certain actions that
would be prohibited by the IEO.
4 CMA106, Guidance on the functions of the CMA after a ‘no deal’ exit from the EU, March
2019, https://www.gov.uk/government/publications/guidance-on-the-functions-of-the-cmaafter-a-no-deal-exit-from-the-eu.

8 Enterprise Act 2002, sections 80 and 81.
9 Ibid., sections 72(3B), 80(2A) or 81(2A).
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can impose financial penalties for failure to comply with
interim measures, capped at 5% of the total worldwide
turnover of the enterprises owned or controlled by the
person on whom it is imposed.10 The CMA has taken
a robust position to enforcement of compliance with
interim measures.
10. Recent examples include penalties for breach of an
IEO in a number of cases. In particular two separate
fines for breaches of an IEO were imposed in the Electro
Rent/Microlease case.11 Electro Rent was fined £100,000
in June 2018 for breaching an IEO by serving a break
notice on the lease of its UK premises without first
seeking the CMA’s consent. The same firm was fined an
additional £200,000 by the CMA for having appointed
Electro Rent’s CFO as director of Microlease UK
without CMA’s consent and in breach of an Interim
Order. In the Electro Rent case, the parties appealed
the first infringement decision and on 11 February
2019 the Competition Appeal Tribunal (CAT) upheld
the CMA’s decision.12 The largest penalty to date of
£250,000 has been issued in the PayPal/iZettle merger
inquiry, for failure to comply with an IEO during the
Phase 2 review.13 Specifically, the companies conducted
cross-selling marketing campaigns in breach of the IEO
and by doing so they risked impairing their ability to
compete independently. These fines demonstrate that
merging parties and their advisers should carefully
consider what activities are carried out while interim
measures are in place.
11. Under the voluntary regime the CMA also has a
duty to track merger activity to determine whether
any unnotified mergers may give rise to a substantial
lessening of competition.14 The CMA therefore
has mergers intelligence staff who scan sources of
information on mergers and present potential cases for
investigation to the Mergers Intelligence Committee,
which is chaired by a director of Mergers. The CMA will
take a decision to investigate if it believes that there is a
reasonable chance that the test for a reference to an indepth Phase 2 investigation will be met.15 The threshold
for the CMA to open an investigation is therefore lower
than the threshold for reference.
12. To conclude on this part, the voluntary regime

10 Enterprise and Regulatory Reform Act 2013, section 31.
11 Electro Rent Corporation/Test Equipment Asset Management and Microlease merger
inquiry, see case page, https://www.gov.uk/cma-cases/electro-rent-corporation-testequipment-asset-management-and-microlease-merger-inquiry.
12 1285/10/12/18 Electro Rent Corporation v. Competition and Markets Authority, https://www.
catribunal.org.uk/cases/1285101218-electro-rent-corporation.
13 24 September 2019, the CMA has published a notice (dated 18 September 2019) of a penalty
imposed on PayPal Holdings, Inc., PayPal (Europe) Sarl et Cie SCA and PayPal SE (jointly and
severally PayPal) under section 94A of the Enterprise Act 2002. The CMA imposed the penalty
for failures to comply, without reasonable excuse, with the requirements imposed on PayPal by the
initial enforcement order issued by the CMA under section 72 of the Enterprise Act 2002. See case
page, https://www.gov.uk/cma-cases/paypal-holdings-inc-izettle-ab-merger-inquiry.

14 See Guidance on the CMA’s mergers intelligence function, CMA56, Updated 5 September
2017, https://www.gov.uk/government/publications/cmas-mergers-intelligence-functioncma56.
15 Ibid., para. 2.
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supported by the CMA mergers intelligence work and
empowered by the CMA’s interim measures toolkit has
worked well to date. Whilst it is appropriate to review
these in preparations to Brexit, the CMA is keen to
preserve the benefits of this system that apply to many
businesses operating in the UK. As such, the reform
proposals set out below focus on a “twin track” or
“hybrid” merger notification regime.

1.2 Is a change required post-Brexit?
13. It is important to consider that post-Brexit the CMA
will gain jurisdiction over large multinational mergers,
some of which may raise competition concerns in the
UK. It is therefore timely and appropriate to consider
afresh the notification mechanisms and procedures
applicable to such deals. In particular, such analysis is
important because the CMA will have to review some
of the same transactions alongside other jurisdictions—
such as the EU, the United States of America (USA) and
the People’s Republic of China (PRC). It is paramount
for the CMA to have appropriate mechanisms allowing
it to have a “seat at the table” with other agencies from
the early information gathering stages of investigations
right through to considering possible remedies.
14. The CMA is proposing the introduction of a
mandatory notification system for certain larger crossborder transactions. The proposals are not for a complete
overhaul of the current UK merger control regime. In a
nutshell, the proposal is for a mixed notification system
whereby it would be mandatory for some (large) mergers
to be notified for CMA review, whilst retaining a voluntary
(and non-suspensory) system for notification for all other
mergers. For the mandatory part of the regime to be
effective, the CMA is proposing that it is associated with a
suspensory element which would introduce a “standstill”
provision with appropriate enforcement mechanisms
such as fines akin to those available under the EUMR
and used in most jurisdictions that operate mandatory
notification regimes.
15. The proposed mandatory notification system would
allow the CMA merger review process to be better
aligned on large international mergers with reviews by
other competition authorities. If the CMA is notified
at the same time, then it should allow the CMA to
engage with other authorities early in the process and
coordinate timings on areas such as evidence gathering
or potential remedy discussions, to the extent possible.
The suspensory element of the proposed regime would
ensure that during any potential remedies discussion the
merging parties are incentivised to engage with the CMA
alongside other authorities rather than the CMA being
“left until the end.” On remedy engagement, the CMA
has already undertaken early discussions on this in some
Phase 1 cases where the merging parties have requested
the CMA to do so but have historically engaged only later
in Phase 2 investigations. This may be something that is
revisited in the future. There may still be challenges if
investigations take different routes (and there are many
ways in which the UK process is different to that of EU
and other jurisdictions) but having a mandatory and
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suspensory regime for certain mergers will reduce the
risk to both, the merging parties and the CMA.

1.4 What next?

16. The key challenge in designing a mixed notification
system will be to identify effective thresholds to capture
transactions that could raise competition concerns
while minimising unnecessary burdens on business and
the CMA from the mandatory review of “no issue”
transactions. The aim should be to capture larger mergers
that are typically reviewed in multiple jurisdictions. To
do so, the CMA is proposing a mandatory regime for
some mergers based on the merging parties’ UK and
worldwide turnover.

2. Issue 2: Merger review
processes – Reflections
on recent cases

1.3 Is the voluntary regime catching
the “right” transactions?
18. There is also some debate globally and within the
CMA around “catching” the right transactions in terms
of jurisdiction. The CMA believes that the current
jurisdictional test based on two alternative thresholds,
a turnover-based or share of supply test (not market
shares),16 is flexible enough and does not require a
review as far as the cases falling within the voluntary
notification regime (as proposed under the hybrid
regime) are concerned. The share of supply test, in
particular, allows the CMA to exert jurisdiction over
transactions in digital markets, where a target has no
turnover, but clearly has a market presence, if one looks
at other metrics such as downloads or share of attention.
19. The CMA has so far used the share of supply in a
number of such transactions without needing to introduce
a notification threshold based on the transaction value
(as discussed at the EU level,17 and recently introduced in
Austria18 and Germany19). However, if there are mergers
which raise competition concerns which the CMA is not
able to exert jurisdiction over, then that would raise a
potential need to reassess the current jurisdictional test
under the voluntary regime.

21. The CMA recognises that its analysis and processes
need to be proportionate, reasonable and where possible,
tailored to each case within the statutory parameters and
respecting the duty to act proportionately. The existence
of common standards, timescales and review practices
is, of course, crucial for many reasons: legal certainty,
procedural fairness, and efficiency of investigation, to
name a few and in no particular order. However, the
CMA deals with a wide range of cases, whether that be
in terms of the size of the transaction, the complexity of
the theories of harm, or prior investigations of similar
markets. Going forward, the review process will only get
even more complicated with parallel EU cases.
22. Any changes to processes and procedures need to
be implemented in a procedurally fair and transparent
manner. The CMA recognises that it is important for
parties, and their advisers, that the UK merger control
regime remains sufficiently predictable. Moreover, the
CMA has a duty to consumers and businesses to work in
a timely fashion; but it is also obligated to ensure that due
process and rights of the defence are not compromised.
The CMA strives to balance these obligations and takes
them very seriously.
23. The CMA already has extensive guidance on its
process and several procedural steps which enable it to
streamline reviews—for example, Mergers Intelligence
Committee (MIC) briefing notes,20 Phase 1 Undertakings
in Lieu (UiLs)21 for early resolution of cases and the
fast-track referral to Phase 2 process22—all of which
are helpful at different stages of the case and have been
successfully used by multiple merging parties.
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17. The CMA is, of course, well attuned to the potential
burden of “non-issue filings” (where notified mergers
clearly do not raise competition concerns, but are
caught by the notification thresholds), on the merging
businesses as well as on the CMA’s resources. Therefore,
the CMA is considering the introduction of a shortform notification or simplified review process (similar to
the European Commission’s current practice) that would
apply for mergers falling within the mandatory regime,
to minimise the impact on the business and to ease
administrative burden on the CMA in relation to cases
that self-evidently do not raise competition concerns.

20. In terms of the next steps, if the Department
for Business, Energy and Industrial Strategy (BEIS)
considers the proposals worth pursuing, they will be
subject to a public consultation. As always, there will be
an opportunity for interested parties to comment.

24. However, the CMA is preparing to take jurisdiction
of larger and more complex cases (in terms of
substance, but also in terms of international cooperation

20 See Guidance on the CMA’s mergers intelligence function, CMA56, Updated 5 September
2017.
16 Enterprise Act 2002, section 23.
17 The European Commission White Paper, Towards More Effective EU Merger Control,
COM(2014) 449.
18 Austrian Cartel Act, section 9(4).
19 9th amendment to the German Act Against Restraints on Competition, in force since 9 June
2017; and Consultation on Evaluation of procedural and jurisdictional aspects of the EU
merger control.

21 The CMA may alternatively accept undertakings in lieu of reference offered by the parties
under section 73(2) of the Act. Further information is available in Mergers: Guidance on
the CMA’s approach to jurisdiction and procedure (CMA2, January 2014) and Mergers:
Exceptions to the duty to refer (CMA64, 13 December 2018).

22 The CMA considers that, exceptionally, it may be possible to accelerate significantly the
treatment of cases for referral for a Phase 2 investigation where this corresponds with the
wishes of the merger parties and where there is sufficient evidence available to meet the
CMA’s statutory threshold for reference. See Mergers: Guidance on the CMA’s approach to
jurisdiction and procedure (CMA2, January 2014), section 6.61 onwards.
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requirements), as well as facing an overall increase in its
workload. More generally, the CMA as an organisation is
always striving to improve and implement best practices,
building on the recent experiences of reviewing complex
cases. As such, reviewing our internal processes now is
timely and appropriate.

2.1 Sainsbury’s/Asda merger inquiry
25. The recent Sainsbury’s/Asda case23 (including the
CAT judgment24) offers a good opportunity for the
CMA to pause and reflect on its recent experiences. It
has been suggested as part of evidence before the CAT
that this merger “is about five times the size of the average
UK Phase 2 case.”25 On 25 April 2019, the CMA issued
its final report, prohibiting the merger which would have
combined two of the country’s largest groceries and fuel
retailers, with revenues of £50 billion and 2.4 billion
consumer transactions annually. Following an in-depth,
Phase 2 investigation, the independent CMA panel
found that the merger would be expected to lead to a
substantial lessening of competition in a large number
of markets in the retail supply of both groceries and
fuel in the UK. The case involved complex substantive
issues, and the investigation has been detailed and
wide-ranging. However, procedural elements were also
significantly tested, culminating with the CAT judgment
of 18 January 2019. The CAT granted an application
made by the merging parties for review of the CMA’s
decisions on the timetable for the conduct of the Phase 2
investigation.
26. Focusing on the CMA’s merger review processes
alone, the following observations can be made:
– 
Ultimately the case took twelve months from
announcement to decision under the fast-track
process. This case does not illustrate that the process
was slow or fast, but rather demonstrates how
the CMA must consider multiple responsibilities,
including: ensuring merging parties have their
full procedural rights; undertaking a robust and
evidence-based analysis; and recognising that
uncertainty impacts many stakeholders—customers,
employees, suppliers and competitors.
– Whilst the CMA had to get up to speed on the
specifics of this case, the CMA already had a history
of looking into this market. This will not be the case
for all complex merger inquiries.
– Given the size and complexity of this case, it provides
the CMA with an opportunity to take stock and
consider whether there are changes in its processes
which may be required, in particular as the CMA
prepares to take more cases of similar complexity.

27. Focusing on this last point, the CMA is looking
internally into three areas for improving its processes:
(i) incremental changes that can be implemented in the
short term; (ii) changes that would require a revision
to the CMA guidance; and the most challenging (iii)
changes that require revisions to the current legislative
framework. However, the current legislative framework
is not prescriptive as to the procedural steps required in
Phase 2 inquiries, and it is CMA guidance which sets out
the current process. For example, the legislation does not
specify procedures around working papers, but includes
a statutory requirement for transparency. Therefore, the
CMA has a high degree of flexibility to alter the current
processes in Phase 2 inquiries.
28. The ability for the CMA to set and maintain the
procedural timetable for merger review is important—
as recognised by the CAT in Sainsbury’s/Asda.
Ultimately, the CMA is under the legislative duty to act
with expediency, which is supported by the statutory
deadlines. The CMA must be conscious of the end-toend timetable in an investigation (including the prenotification stage) and merging parties cannot dictate
the timetable or, as the CAT put it in the Sainsbury’s/
Asda judgment, “have as long as they wish for.”
29. Recognising this careful balance, it is now also vital
that the CMA is able to align timings with the review
timelines of other agencies. Indeed, other agencies are
under pressure to reduce the time they take to resolve
merger cases. The Department of Justice (DoJ) in
the US, for example, announced last year that it will
aim to resolve most second request HSR cases within
six months.26 And in the context of mergers in digital
markets, twelve months can be a critical time period as
the competitive landscape may change materially in that
time.
30. As a first step, the CMA is looking to prioritise
improvements (some of which are building on what has
already been started) that are possible to implement
without changes to the legislation or guidance. Two
examples of incremental changes the CMA is currently
making are:
– 
First, smoothing the transition between Phase 1
and Phase 2 teams and ensuring efficient handover.
Whilst the CMA recognises that the two phases
need to remain independent from a decision-making
perspective the CMA has trialled more “fluid”
team allocation in several recent cases successfully,
bringing the benefits of know-how and expertise of
Phase 1 into Phase 2 as early as possible. In particular,
where possible and appropriate, the CMA will look
at securing a continuation of some members of the
Phase 1 case team. Nevertheless, it will always be the
case that additional staff would need to be drafted in
to cope with additional workload of Phase 2.

23 J Sainsbury PLC/Asda Group Ltd merger inquiry, see case page: https://www.gov.uk/cmacases/j-sainsbury-plc-asda-group-ltd-merger-inquiry.

24 Case No: 1300/4/12/18, J Sainsbury plc and Asda Group Limited v. Competition
and Markets Authority, 18 January 2019.
25 Ibid., Judgment, para. 27.
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26 Assistant Attorney General Makan Delrahim Delivers Remarks at the 2018 Global Antitrust
Enforcement Symposium, https://www.justice.gov/opa/speech/assistant-attorney-generalmakan-delrahim-delivers-remarks-2018-global-antitrust.
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– 
Second, the CMA is considering some process
improvements. It is the intention of the CMA to
review the current Phase 2 process such that there is
an increased focus on the key substantive issues upon
which the case should turn without unnecessary
administrative burdens placed on the CMA or the
merging parties. This means avoiding processes that
merely encourage a rehearsal of previous arguments
and finding the most effective way of generating
evidence and structuring the debate on the core
points of substance. In practice, this means that the
CMA is, in the first instance, reviewing the format,
structure and length of its interactions with the
parties, whether in writing or in hearings. Further
the CMA is considering the nature of the material
which is shared with merging parties and published
during its inquiries and how this enables evidence
to be gathered effectively while preserving merging
parties’ rights to a transparent process.
31. To conclude, the CMA is committed to continuously
improving the pace and efficiency of the merger review
process, in particular, for Phase 2 investigations. The
above outlined processes have evolved over time and it is
appropriate to take a step back and review in a holistic
manner. The CMA is required to continuously adapt its
processes to ensure that it delivers the best outcomes for
consumers, markets and the merging parties, whether
that be now or post-Brexit.

3. Issue 3: Delivering on global
goals
32. As for the CMA’s global ambitions, the sentiment
expressed by the CMA’s CEO Andrea Coscelli on a
number of occasions stands true—“[n]ow more than
ever, my intention is for the CMA to work to maintain and
deepen what I hope are already close relationships with
other competition and consumer authorities.”27
33. Across the CMA, including in mergers, the goal
is to continue to work closely with the international
organisations and build on the mutually beneficial
relationships. The CMA is already very active in this
area on the mergers side, where we are currently cochairs of the International Competition Network (ICN)
Mergers Working Group. As part of this engagement,
the CMA has taken the lead on research papers on

27 Andrea Coscelli, Chief Executive of the CMA delivered the keynote speech to the annual
Fordham Competition Law Institute conference in the USA, 7 September 2018.

vertical mergers with other agencies and hosted a series
of global discussions on the approach to retail mergers.
The CMA is also on the Steering Group of the ICN and
has been heavily engaged in work on procedural fairness
that culminated the ICN Framework on Competition
Agency Procedures that was launched in Colombia in
May 2019. The CMA intends to continue to contribute
to the OECD Competition Committee roundtables and
work on issues of topical and mutual interest.
34. The CMA recognises the benefits of effective
cooperation across jurisdictions in parallel reviews
(where relevant and appropriate). The CMA already
cooperates informally with many non-EU countries;
however post-Brexit, the frequency and the number of
cases in which the CMA will need to cooperate with such
authorities is likely to increase. In addition, the nature
of cooperation with the European Commission is likely
to change, as the CMA is unlikely to remain part of the
European Competition Network (ECN). The European
Commission will continue to be a key strategic partner
and the CMA intends to build on the current extremely
good working relationships at every level. Moreover, the
CMA will continue to closely monitor any changes to the
EU merger control procedures and policies, as it has done
to date. The CMA has a strong record of collaborating
with various national European competition agencies,
for example together with the representatives from
Belgium, the Netherlands and Spain, the CMA wrote
an open letter to the European Commission setting out
reasoned concerns regarding the proposed merger of
the mobility business of Siemens AG with Alstom AG.28
More recently, the CMA contributed to the common
understanding of the issues raised by the digital economy
for competition analysis, as issued by the competition
authorities of the G7.29

III. Conclusion
35. The CMA, as well as the competition community
in the UK, are very much alive to the challenges and
opportunities presented by Brexit for UK merger control.
The recent Sainsbury’s/Asda case shows that the CMA
is able to carry out a large, thorough investigation with
robust analysis and strong process. Thus, the UK is already
in a great position to tackle large and complex merger
investigations. The reform proposals outlined in this
article, if adopted, will allow the CMA to build further on
these capabilities. In addition, where possible, the CMA
will continue to review merger investigation procedures
and processes and implement improvements that are
required to ensure that the UK merger regime delivers the
right outcomes for consumers, markets and the parties
involved in UK, as well as global transactions. n

International

A smooth transition has clear advantages for the
merging parties as well as for the CMA, and the CMA
has already received positive feedback from the merging
parties and advisers where this has worked well. It
is important to stress that the CMA is not looking
to change any steps that are specifically designed to
protect the independence of the Phase 2 process. In
particular it recognises the need for “a fresh pair of
eyes” for the review.

28 CMA, Open letter to the European Commission, 20 December 2018, https://www.gov.uk/
government/publications/letter-from-national-competition-authorities-to-the-europeancommission.
29 Common Understanding of G7 Competition Authorities on Competition and the Digital
Economy Paris, 5 June, 2019, http://www.autoritedelaconcurrence.fr/doc/g7_common_
understanding.pdf.

Concurrences N° 4-2019 I International I Joel Bamford, Aiste Slezeviciute I Brexit: Balancing UK and EU merger control

129

International
Joost A. Möhlmann*
joostmohlmann@vbk.nl

Senior lawyer
Van Benthem & Keulen, Utrecht

Mark R. Fidder
markfidder@vbk.nl

Associate lawyer
Van Benthem & Keulen, Utrecht

Till J. Schreiber

schreiber@carteldamageclaims.com
Managing Director
Cartel Damage Claims, Brussels

ABSTRACT
Over the last decade, the Netherlands have
become one of the preferred forums for private
enforcement in the European Union. A large
number of cartel damages cases have been
brought before the Dutch courts, often by
litigation vehicles or a multitude of prejudiced
parties, which has resulted in a large body of
case law. The Dutch judiciary has gained a lot
of experience in dealing with such proceedings,
both from a case management and legal point
of view. In this contribution, the authors seek to
provide an overview of the resolution of various
private enforcement topics of debate in Dutch
case law, including international jurisdiction,
the obligation of claimants to furnish facts, the
validity of assignments of claims to special
purpose vehicles, the application of conflict of
law rules, limitation, binding effect of
competition authority decisions, joint and
several liability and passing-on. Together with
various important developments in the CJEU’s
case law, these developments have lead to a
clear roadmap for the resolution of private
enforcement proceedings before the Dutch courts.

Netherlands:
Recent developments
in cartel damages
actions – A roadmap
for effective
compensation
I. Introduction
1. Over the last decade, the Netherlands have become one of the preferred forums
for private enforcement in the European Union. Follow-on cartel damages
proceedings have been initiated in relation to i.a. the air cargo, gas-insulated
switchgear, bitumen, sodium chlorate, paraffin wax, elevators, prestressing steel,
CDT/CPT and trucks cartels. Often, these proceedings are initiated by so called
“litigation vehicles,” who seek to enforce the claims of large numbers of victims
of anticompetitive behaviour, typically in one (mass) action. Such actions are
usually backed by international or European litigation funders and legal and/or
economic service providers, generally resulting in high quality private enforcement
litigation.
2. The Dutch legislator and judiciary actively support the development of the
Netherlands as a sought-after forum for the resolution of international and mass
damage disputes. Relevant developments are i.a. the recent establishment of the
Netherlands Commercial Court, allowing parties to opt for efficient paperless
proceedings in the English language against somewhat higher (but still very
reasonable) court fees,1 and major amendments to the Dutch legal regime for
class actions, opening the possibility for eligible claims organisations to claim
damages in such actions for distribution to the prejudiced class(es). The Dutch
collective action and the collective settlement regime have been successfully used
in most notably the field of securities and financial litigation, e.g., resulting in a
€1.3 billion collective settlement in the Fortis shareholder dispute.2
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many of the actions that are discussed
in this contribution, on the claimants’ side.
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3. Private enforcement in the Netherlands has generated a large body of case law
on many procedural and—more and more—on substantive matters, including
Supreme Court case law. This has increased legal certainty and therefore
contributes to the attractiveness of the Netherlands as a private enforcement
forum. Other qualities of the Dutch forum are its efficient and reliable judiciary
system, specialised judges, proactive and tailor-made case management by
the courts, the possibility to file documents and data in electronic form, the
availability of two-stage proceedings (main proceedings to establish liability and
quantification proceedings to quantify the extent of the damages suffered as a
result of such liability) and clear and accessible cost and adverse cost rules.
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ABSTRACT
This article discusses the limitation periods
within which victims of a competition law
infringement can bring an action for damages
in the European Union. Firstly, it addresses the
evolution of the European rules in this regard
since 2005. Secondly, it provides an overview
of the limitation periods (pre and post
Damages Directive) in five EU Member States
where victims of competition law
infringements have brought a significant
number of damages actions, or seem inclined
to bring increasingly more damages actions;
Belgium, England and Wales, France,
Germany and the Netherlands.
Thirdly, it identifies some inconsistencies and
shortcomings in both the EU and national
laws (post Damages Directive) and suggests
some amendments in the EU or national
(case) laws.

I. Introduction
1. Limitation periods in EU competition law damages actions. The issues raised by
the enforcement of limitation period rules1 in competition law damages actions
brought in the European Union are numerous and yet seem to have been underexamined to a large extent. Firstly, limitation periods in competition law damages
actions give rise to recurrent questions. According to both legal doctrine2 and
private competition lawyers,3 defendants in competition law damages actions
frequently raise the defence that the action is time-barred right after arguing that
the court before which the action is brought has no jurisdiction to hear the case.

*The authors wish to express their gratitude
and heartfelt thanks for their very valuable
comments and suggestions on all or parts of the
initial version of this article to: Prof. Dr. Bernard
Tilleman, Dr. Peter Gussone, Ben Lasserson,
Joost Möhlmann, Vasil Savov, Dr. Martin Seegers
and Dr. Julia Suderow. All the views expressed in
this article are strictly personal to its authors and
cannot be construed in any way as reflecting the
views of the institutions, corporations or entities
for whom they work. All remaining errors are
attributable to the authors.
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1 Limitation period rules may be defined in simple terms as rules that address the time periods within which a claimant may ask a court
to enforce his or her claim.
2 R. Amaro and J.-F. Laborde, La réparation des préjudices causés par les pratiques anticoncurrentielles : Recueil de décisions commentées,
February 2019, “Chapter 1, Prescription extinctive” (Concurrences, 2019), 9; M. Strand, Managing Transposition and Avoiding
Fragmentation: The Example of Limitation Periods and Interest, in M. Strand, V. Bastidas Venegas and M. C. Iacovides (eds.) EU
Competition Litigation: Transposition and First Experiences of the New Regime (Hart Publishing, 2019), 41; D. Ashton, Competition
Damages Action in the EU: Law and Practice (2nd edition, Edward Elgar, 2018), 258; P. Scott, M. Simpson and J. Flett, Limitation
periods for competition claims – the English patient, G.C.L.R. 2011, (18) 18.
3 AIJA Antitrust Conference, Lyon, 4 October 2019, Panel: “The defendant’s Corner” (document in possession of the authors);
M. Seegers, EU Antitrust Private Enforcement, Slides for Sciences Po Paris (IEP) seminar in Global Competition Litigation
supervised by M. Barennes, 2017–2018 (document in possession of the authors), and McDermott Will & Emery, Limitation Periods
for Antitrust Damages Actions in the European Union, special report, July 2, 2014, 3, available at: https://www.mwe.com/fr/insights/
limitation-periods-for-antitrust-damages-actions__.
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Secondly, determining the limitation period is decisive
to ascertain both the right for competition infringement
victims to obtain damages and the amount of those
damages. If the claim is fully time-barred, it is no longer
possible to enforce it and claimants consequently will not
receive any compensation. If the claim is partially timebarred, claimants may only receive partial compensation,
i.e., for the part of damage that is not yet time-barred.
Thirdly, determining whether a competition damages
action is time-barred often appears to be complex.4
A first reason for that complexity is that both EU and
Member State limitation period rules adopted before
and even after the Damages Directive5 are unclear6 in
several regards. A second reason is that, even after the
implementation of the Damages Directive, limitation
period rules still vary in many respects from one Member
State to the other.7 Some actions may end up being timebarred in one Member State, while the contrary holds
true in another one.8 Moreover, while the latest case
law9 of the ECJ10 has been contributing to clarifying
how national limitation period rules applicable before
the adoption of the Damages Directive are compatible
with EU law, the Damages Directive did not provide for
harmonised and clear solutions in every respect.11
Fourthly, despite the key role of limitation period rules in
the success or failure of a competition damages action,
it seems that no systematic study of those rules and their
inconsistencies (before and after the adoption of the
Damages Directive) at both the European and Member
State levels has been published yet.12
Against this backdrop, this article discusses the
limitation periods within which victims of a competition
law infringement can bring an action for damages in
various EU Member States and whether there is further
need for clarification and harmonisation of these rules.13
In this context, Section II addresses the evolution of
the European rules applicable to limitation periods in

4 For a similar opinion, see for instance, P. Akman, Period of limitations in follow-on
competition cases: the elephant in the room?, CCP Working Paper 13-8, ISSN 1745-9648,
available at: http://competitionpolicy.ac.uk/documents/107435/107587/13-8+complete.
pdf/559b75e2-e5a9-4e86-8c45-48d7ac937527; R. Amaro and J.-F. Laborde, op. cit., 9.
5 Directive 2014/104/EU of the European Parliament and of the Council of 26 November
2014 on certain rules governing actions for damages under national law for infringements of
the competition law provisions of the Member States and of the European Union, OJ L 349,
5.12.2014, pp. 1–19.
6 Infra Section III of this article.

competition law damages actions since 2005. It finds in
essence that, given the specific features of competition
law infringements, there has been a clear trend to extend
limitation periods within which victims of competition
law infringements can bring damages actions. Section III
provides an overview of the limitation periods in EU
competition law damages actions in five EU Member
States where victims of competition law infringements
have brought a significant number of damages actions, or
seem inclined to bring increasingly more damages actions,
namely Belgium, England and Wales,14 France, Germany
and the Netherlands. It examines in essence how limitation
period rules apply in each of these Member States before
and after the adoption of the Damages Directive. Taking
stock of the two previous sections, Section IV identifies
some inconsistencies and shortcomings in both the EU
and national laws regarding limitation period rules (post
Damages Directive). It consequently suggests some
amendments in the EU or national (case) laws, bearing
in mind that the EC15 is bound to review the Damages
Directive before 27 December 2020.16

II. Evolution
of European
limitation period
rules applicable to
competition law
damages actions
2. Remaining diversity regarding EU limitation
periods. Fifteen years have passed since the so-called
Ashurst report attracted much attention with the famous
phrasing: “The picture that emerges from the present
study on damages actions for breach of competition law
in the enlarged EU is one of astonishing diversity and total
underdevelopment.”17 Today, there remains no doubt
that actions for damages are an integral part of the
system for enforcement of the EU competition rules.18
The total-underdevelopment statement seems to be no
longer applicable as far as damages actions brought by
corporate victims of competition law infringements

7 Infra Section III of this article.
8 Infra Section IV of this article.
9 ECJ, 28 March 2019, case No. C-637/17, ECLI:EU:C:2019:263, Cogeco.
10 Court of Justice of the European Union.
11 Infra Section III of this article.
12 With the exception of B. Rodger, M. Sousa Ferro and F. Marcos (eds.), The EU Antitrust
Damages Directive: Transposition in the Member States (Oxford University Press, 2018), 506
p., which however deals with issues concerning competition law damages actions in a more
general way and is less focused on limitation period rules specifically.
13 The scope of this article is limited to limitation periods applying to tort actions, not those
applying to a breach of a contract. This article does also not examine the limitation periods
applying to contribution actions that infringers may bring against each other. Only a few
references are made to those issues, for information purposes.
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14 This article does not examine the impact of a potential Brexit on the limitation period rules
in England and Wales.
15 The European Commission.
16 Article 20 Damages Directive.
17 D. Waelbroeck, D. Slater and G. Even-Shoshan, Study on the conditions of claims for
damages in case of infringement of EC competition rules – Comparative report, 31 August
2004, 1.
18 E.g., ECJ, 14 March 2019, case No. C-724/17, ECLI:EU:C:2019:204, Skanska, para. 45.
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3. ECJ Manfredi judgement highlights importance of
effectiveness principle. The Ashurst report itself already
mentioned in 2004 that limitation periods varied widely
across the Member States and could constitute obstacles
to the effective private enforcement of competition law
damages actions.21 Approximately two years later, the
ECJ confirmed the importance of limitation periods
for such actions. In its seminal Manfredi judgement in
2006, the ECJ was asked, in essence, whether Article 101
TFEU22 precludes a national rule that provides that
the relevant limitation period begins to run from the
day on which the prohibited agreement or practice was
adopted.23 As no EU rules governing the matter existed
at the time, the ECJ replied that it was for the domestic
legal system to lay down the detailed procedural rules.24
Those rules, however, must not be less favourable than
those governing similar domestic actions (principle of
equivalence) and may not render the exercise of rights
conferred by EU law “practically impossible or excessively
difficult” (principle of effectiveness).25 The ECJ
subsequently strongly hinted that national limitation
periods, which begin to run from the day on which the
agreement or concerted practice is adopted (i.e., started),
could breach the effectiveness principle, particularly if
it concerns a short limitation period that may not be
suspended.26 This would especially be true in the case
of continuous or repeated infringements as it would be
possible that the limitation period expires even before the
infringement is brought to an end.27

4. Suggestions on limitation periods in EU
preparatory documents. In its Green Paper issued in
2005, the EC acknowledged the considerable diversity
between Member States concerning limitation periods.28
It observed that (short) limitation periods might
constitute an obstacle to the effective private enforcement

19 By contrast, probably due to the lack of an effective EU class action system and because
only a minority of Member States have adopted collective redress mechanisms, competition
damages action brought by consumers do still remain totally underdeveloped.
20 B. Rodger, M. Sousa Ferro and F. Marcos (eds.), op. cit., 411–485.
21 D. Waelbroeck, D. Slater and G. Even-Shoshan, Study on the conditions of claims for
damages in case of infringement of EC competition rules – Comparative report, 31 August
2004, 8, 87–89, 114 and 120.
22 At the time of the judgement, Article 81 EC.
23 ECJ, 13 July 2006, joined cases No. C-295/04–C-298/04, ECLI:EU:C:2006:461, Manfredi,
para. 73.
24 Principle of national procedural autonomy as introduced by the ECJ in its judgement of 16
December 1976, No. 33-76, ECLI:EU:C:1976:188, Rewe.
25 ECJ, 13 July 2006, op. cit., Manfredi, para. 62 and 78.
26 Ibid., para. 78.
27 “(…) in which case it would be impossible for any individual who has suffered harm after the expiry
of the limitation period to bring an action”: ECJ, 13 July 2006, op. cit., Manfredi, para. 79.
28 EC, Commission staff working paper – Annex to the Green Paper, SEC(2005) 1732, para. 265.

of competition law damages actions.29 The EC suggested
that those limitation periods would be suspended
during proceedings by a competition authority or
would commence only after a court of last instance has
decided on the issue of infringement.30 The EC extended
this line of thinking in its White Paper issued in 2008,
taking the considerations of the EP31 into account32 and
explicitly referring to the ECJ Manfredi judgement.33
It suggested that the applicable limitation period should
not start to run (1) in general, before the injured party
can reasonably be expected to have knowledge of the
infringement and of the corresponding harm and (2) for
continuous or repeated infringements, before the day on
which the infringement ceases.34 Furthermore, the EC
suggested that a new limitation period of at least two
years should start once an infringement decision became
final (thereby supporting follow-on claims that rely on
such a decision).35 Interestingly, the EC initially did not
consider it necessary to suggest a minimum duration for
stand-alone cases.36
At the time of publication of the White Paper, however,
the EC published an accompanying Impact Assessment
Report.37 That report put forward, as the preferred

29 EC, Green Paper – Damages actions for breach of the EC antitrust rules, COM(2005) 672
final, 11, and EC, Commission staff working paper – Annex to the Green Paper,
SEC(2005) 1732, para. 42. Furthermore, it is mentioned that longer limitation periods
might increase the power of the claimant in settlement negotiations because he or she will
feel reduced pressure to commence proceedings to stop the running of the limitation period
(para. 262).
30 EC, Green Paper – Damages actions for breach of the EC antitrust rules, COM(2005) 672
final, 11, option 36. The proposal to suspend was based on § 33 Abs. 5 German GWB, the
delayed starting point on the “Spanish model”: EC, Commission staff working paper –
Annex to the Green Paper, SEC(2005) 1732, para. 271–272.
31 The European Parliament.
32 EP resolution of 25 April 2007 on the Green Paper on damages actions for breach of the EC
antitrust rules, 2006/2207/(INI), para. 24–25. The EP suggested that (1) follow-on cases
would have a limitation period of one year after the final infringement decision, (2) standalone cases would have a limitation period of which the duration corresponds to the period
in which the EC is entitled to take a decision imposing a fine (i.e., five years—Article 25
Regulation No. 1/2003), and (3) the limitation periods should be suspended/stop running
during formal discussions or mediation between the parties and during an investigation by a
competition authority.
33 EC, White Paper on Damages actions for breach of the EC antitrust rules, COM(2008) 165
final, 8 and EC, Commission staff working paper accompanying the White Paper, SEC(2008)
404, para. 230.
34 EC, White Paper on Damages actions for breach of the EC antitrust rules, COM(2008)
165 final, 8. The European Economic and Social Committee agreed with the White Paper’s
suggestions on limitation periods, mentioning that “it is important for the purposes of legal
certainty to standardise criteria in this regard” (Opinion of the EESC on the White Paper on
damages actions for breach of the EC antitrust rules, 2009/C 228/06, para. 3.5)
35 EC, White Paper on Damages actions for breach of the EC antitrust rules, COM(2008)
165 final, 9. Compared to the suggestion in the Green Paper 2005 (option 36), the EC thus
preferred the option of a new limitation period starting after the infringement decision to
the option of a suspension. According to the EC, a suspension might create difficulties to
calculate the remaining limitation period. Furthermore, if the suspension starts at a late
stage of the period, the time left might be insufficient to prepare a claim. Although the
reasoning of the EC is understandable, the newly suggested option has the downside that a
potential claimant, who is aware of ongoing proceedings by a competition authority, takes
a risk when postponing its damages action, as he or she cannot be sure that the proceedings
will end with the adoption of an infringement decision.
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are concerned19 and harmonisation has been improved
since the implementation of the Damages Directive.
Differences across the EU Member States nevertheless
remain numerous, for example concerning provisions on
limitation periods.20

36 EC, Commission staff working paper accompanying the White Paper, SEC(2008) 404, para.
236. Stand-alone actions may be defined as those for which the victim cannot rely on a prior
competition authority decision to assert his or her right to compensation. Those actions
contrast with follow-on actions, in which the victim can rely on such a decision.
37 EC, Impact Assessment – Commission staff working document accompanying the White
Paper, SEC(2008) 405. This report draws, inter alia, on the findings of the external study:
CEPS, EUR and LUISS, Making antitrust damages actions more effective in the EU: welfare
impact and potential scenarios, 21 December 2007 (on limitation periods: 533–543).
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option, a (minimum) duration of the applicable
limitation period in stand-alone cases—namely, five
years from the moment that the victim can reasonably be
considered to have knowledge of the infringement and
the harm it caused.38 The EP agreed with this suggestion
in the Resolution it adopted in 2009.39 Consequently, the
Proposal for the Damages Directive abandoned the idea
of a new two-year limitation period after the adoption of
a final infringement decision.40 Instead, it focussed on the
fulfilment of knowledge requirements and the cessation
of the continuous or repeated infringement, after which a
limitation period of at least five years begins to run.41 That
limitation period would be suspended if a competition
authority takes action42 or during the duration of a
consensual dispute resolution process.43

5. Limitation periods in the Damages Directive.

Due to observations of the Council44 and the EP,45 the
final provisions on limitation periods in the Damages
Directive do not completely align with those suggested
in the Proposal thereof.46 In the end, Article 10 Damages
Directive includes provisions on the commencement,
duration and suspension or interruption:47
–
Paragraph 2, commencement: the limitation
periods cannot begin to run before the cessation
of the infringement. Furthermore, it is required
that the claimant knows or can reasonably be
expected to know of four cumulative aspects: (1)
the behaviour, (2) the fact that that behaviour
constitutes a competition law infringement, (3) the
fact that that infringement has caused him or her
harm, and (4) the identity of the infringer;

38 EC, Impact Assessment – Commission staff working document accompanying the White
Paper, SEC(2008) 405, para. 155. For an analysis of the (estimated) preferred duration of
the limitation period, see: CEPS, EUR and LUISS, Making antitrust damages actions more
effective in the EU: welfare impact and potential scenarios, 21 December 2007, 537–538.
The five-year limitation period to which the powers conferred on the EC to impose fines or
penalties are subject, seems to have been decisive (Article 25 Regulation No. 1/2003).
39 EP resolution of 26 March 2009 on the White Paper on damages actions for breach of the
EC antitrust rules, 2008/2154(INI), para. 19.
40 EC, Proposal for a Directive of the EP and of the Council on certain rules governing actions
for damages under national law for infringements of the competition law provisions of the
Member States and of the European Union, COM(2013) 404 final.
41 Article 10(2)–(4) Proposal Damages Directive.
42 Article 10(5) Proposal Damages Directive. Contrary to the White Paper issued in 2008 and
despite its arguments contra, the EC at this point thus chooses for a suspension (instead of the
beginning of a new limitation period).

–
Paragraph 4, suspension/interruption: if a
competition authority takes an investigative action
or action for its proceedings in respect of the
(alleged) competition law infringement at hand,
the limitation period must be either suspended
or interrupted. If the Member States opt for
suspension, then that suspension may end at
the earliest one year after the final infringement
decision is adopted48 or after the proceedings are
otherwise terminated.
Furthermore, Article 11 Damages Directive creates a
derogation from the joint and several liability rule in
favour of the immunity recipient.49 Pursuant to that
provision, the immunity recipient is only jointly and
severally liable to other injured parties than its own direct
or indirect purchasers and providers if those injured
parties cannot obtain full compensation from the other
infringing undertakings.50 In that case, Article 11(4)
Damages Directive requires Member States to “ensure
that any limitation period applicable (…) is reasonable and
sufficient to allow injured parties to bring such actions.”
Similar to the situation in which a competition authority
takes action, Article 18(1) Damages Directive provides
for a suspension of the applicable limitation period
for the duration of any consensual dispute resolution
process.51 That suspension applies only with regard to
those parties that are or were involved or represented in
the consensual dispute resolution.52
Lastly, Article 4 Damages Directive reiterates the
(general) requirement of the ECJ Manfredi judgement53
to comply with the principle(s) of effectiveness (and
equivalence).

6. Temporal application of the Damages Directive.
As many former national provisions on limitation
periods differ from the newly implemented ones (infra
Section III), the temporal application of the Damages
Directive plays a crucial role. According to Article 22(1)
Damages Directive, its substantive provisions may
not apply retroactively. Its procedural provisions, on
the other hand, may not apply to damages actions of
which a national court was seized prior to 26 December

43 Article 17(1) Proposal Damages Directive.

48 According to Article 2(12) Damages Directive, this “means an infringement decision that
cannot be, or that can no longer be, appealed by ordinary means.”

44 Council of the European Union, Adoption of the general approach on the Commission’s
proposal for a [Damages Directive], Brussels, 2013/0185, No. 15983/13. For example, the
Council suggested a duration of at least three years and introduced the choice for Member
States to opt for suspension or interruption of the limitation period if a competition
authority takes action.

49 According to Article 2(19) Damages Directive, this“means an undertaking which, or a natural
person who, has been granted immunity from fines by a competition authority under a leniency
programme.” Hence, this derogation does not apply to those undertakings that received
partial (and not total) immunity.

45 EP, Report on the proposal for a [Damages Directive], No. A7-0089/2014. For example, the
EP suggested including an explicit recital on the ability of the Member States to maintain or
introduce absolute limitation periods and setting the end of the suspension during actions by
a competition authority at minimum two years after a final infringement decision.
46 The final provisions are a result of political trilogues and technical meetings held in 2014, of
which the Committee of Permanent Representatives endorsed the results on 26 March 2014
(No. 8136/14).
47 In the end, the only aspect of limitation periods that the Damages Directive does not deal
with is the possibility to conventionally deviate from the applicable legislation.
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–
Paragraph 3, duration: the relevant limitation
periods must be at least five years;

50 The reason being to ensure the effective public enforcement and the corresponding
importance of the leniency programmes (Recital 38 Damages Directive).
51 The reason being to incentivise parties to engage in consensual dispute resolutions (Recitals
48–49 Damages Directive).
52 According to Article 2(21) Damages Directive, this “means any mechanism enabling parties
to reach the out-of-court resolution of a dispute concerning a claim for damages.”According to
Recital 48 Damages Directive, this includes, inter alia, out-of-court settlements, arbitration,
mediation or conciliation.
53 ECJ, 13 July 2006, op. cit., Manfredi.
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7. EFTA Court clarifies the scope of the equivalence
and effectiveness principles. Interestingly, the first
decision on limitation periods after the ECJ Manfredi
judgement is not to be found with the ECJ itself, but with
the EFTA Court.54 In its judgement of 17 September
2018,55 the EFTA Court ruled on the compliance of the
applicable Norwegian rules on limitation periods56 with
the principles of equivalence and effectiveness.57 The
case concerned a follow-on damages action brought by
the ferry company Nye Kystlink against another ferry
company, Color Line. On 14 December 2011, the EFTA
Surveillance Authority ruled that the latter had infringed
Articles 53 and 54 EEA Agreement58 because of (its
reliance on) an exclusivity clause in a harbour agreement
with the Municipality of Strömstad.59 No appeal was
lodged against that EFTA Surveillance Authority
decision, which became final on 14 February 2012.
On 14 December 2012, Nye Kystlink filed a complaint
against Color Line with a conciliation board, including
a claim for damages, thereby interrupting the applicable
limitation period. In later court proceedings, the question
was raised whether Nye Kystlink had or should have had
the “necessary knowledge of the factual circumstances to
be able to file a claim for damages with the prospect of
a positive outcome” more than three years before filing
the aforementioned complaint, i.e., 14 December 2009 as
the “cut-off date.”60 The Oslo District Court ruled that
this was the case, thus concluding that the damages claim
was time-barred.61 On appeal, the Borgarting Court of
Appeal decided to stay proceedings and to request an
advisory opinion of the EFTA Court.
A first question was whether, pursuant to the principle
of equivalence, the extended one-year limitation period,
applicable to damages resulting from criminal offences,
should be applied to damages caused by infringements

54 Court of Justice of the European Free Trade Association. The European Economic Area
(EEA) Agreement transposes the EU law rules concerning the single market (such as the
EU competition rules) into the three EFTA states, i.e., Iceland, Liechtenstein and Norway.
Concerning the implementation and application of the EEA Agreement in those three states,
the EFTA Surveillance Authority has a similar role as the European Commission in the EU
and the EFTA Court has a similar role as the ECJ in the EU.
55 In its judgement of 30 May 2018, the EFTA Court also dealt with preliminary questions
concerning a damages claim for EEA competition law infringements, yet not related to any
provisions on limitation periods (case E-6/17). One of the interesting findings of this case is
that EEA law does (did) not (yet) require the decision of a national competition authority to
be binding on the national courts in a follow-on damages action.
56 At the time the Act of 18 May 1979 No. 18 relating to the limitation period for claims (more
precisely Section 9(1) thereof).
57 EFTA Court, 17 September 2018, case E-10/17.
58 Being the analogous EEA rules of Articles 101–102 TFEU.
59 EFTA Surveillance Authority, 14 December 2011, case 59120 – Color Line.
60 EFTA Court, 17 September 2018, case E-10/17, para. 32.
61 Oslo District Court, 30 November 2015.

of the EEA competition rules as well.62 Section 11
Norwegian Limitation Act provides for a separate oneyear limitation period for damages actions that arise
from a criminal offence that has been established by a
final criminal conviction, even if the general three-year
limitation period has expired. Nye Kystlink argued that
this provision should correspondingly apply to damages
actions arising from EEA competition law infringements
that have been established by a final EFTA Surveillance
Authority’s decision imposing a fine.63 The EFTA Court
concluded that this is the case only if the administrative
sanction/infringement may be considered similar to a
criminal sanction/offence under national law.64 In that
context, features to be taken into account by the national
court are, inter alia, the nature of the breach, its severity
and the reasons why the national authorities (may) have
chosen between administrative and criminal sanctions for
competition law breaches.65 National courts must thus
keep in mind, depending on the national framework,
the possibly beneficial spillover effects that criminal
provisions (exceptionally) might create regarding
damages actions for breaches of (EU)66 competition law,
especially in those cases in which the Damages Directive
does not yet apply.
The second and third questions addressed the issue
whether under the principles of equivalence and
effectiveness, the three-year subjective limitation period
under Norwegian law could expire prior to the adoption
of the EFTA Surveillance Authority decision.67 As shown
by the facts of this case, the applicable Norwegian
law could result in a damages claim being time-barred
before the competition authority had reached a (final)
infringement decision based on a complaint from
the injured party. As a first step of its judicial review,
the EFTA Court emphasised the holistic case-bycase analysis required by the effectiveness principle.68
It considered that a three-year limitation period is not
in itself incompatible with that principle.69 The same
holds true for a starting point based on the (reasonably
expected) knowledge of the injured party, possibly in
combination with a duty of investigation regarding
information that can be uncovered without unreasonable

62 EFTA Court, 17 September 2018, case E-10/17, para. 74, and EFTA Court, 13 June 2013,
case E-11/12, para. 123. A straightforward example of this required equivalence is the fact
that damages claims based on a breach of EEA (or EU) competition law must not be treated
less favourably than such claims based on a breach of national competition law (EFTA Court,
17 September 2018, case E-10/17, para. 76).
63 EFTA Court, 17 September 2018, case E-10/17, para. 43–48.
64 Ibid., para. 80.
65 Ibid.
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2014 (Article 22(2) Damages Directive). Unfortunately,
no guidance is provided on which provisions are to be
considered substantive or procedural (infra No. 58). This
enigmatic temporal application of the Damages Directive
and a number of uncertainties regarding the scope and
implementation of its provisions uphold the important
clarifying role that supranational courts have to play.

66 If the reasoning of the EFTA Court could be analogously applied in EU cases, which seems
to be the case.
67 Y. Rager and T. Schreiber, The EFTA Courts clarifies the application of limitation periods
to antitrust claims resulting from competition law infringements, blog post, 25 January
2019, https://www.carteldamageclaims.com/fr/the-efta-court-clarifies-the-application-oflimitation-periods-to-antitrust-claims-resulting-from-eea-competition-infringement.
68 EFTA Court, 17 September 2018, case E-10/17, para. 111.
69 More generally, the EFTA Court states that this is the case if the applicable limitation period
is not overly short, possibly in combination with grounds for interruption or suspension
(EFTA Court, 17 September 2018, case E-10/17, para. 119).
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difficulty.70 However, national courts must always take the
special characteristics of competition cases into account,
such as their magnitude and complexity, and the aim of
effective enforcement. Furthermore, individuals must in
any case be able to determine the applicable limitation
period with a reasonable degree of certainty.71 This way,
the judgement highlights the strengths of the effectiveness
principle, as well as its limitations. In this case, it appeared
to be a decisive factor that the injured party had filed the
initial complaint with the competition authority and had
sufficient knowledge to start a damages action by itself.

8. ECJ confirms effectiveness principle as guardian
of effective private enforcement. On 28 March 2019 in
the Cogeco case, the ECJ rendered a preliminary ruling
on a situation similar to the aforementioned EFTA case.72
The case concerned an abuse of dominance by Sport TV
Portugal on the Portuguese market for premium sports
TV channels, for which the Portuguese competition
authority imposed a fine on 14 June 2013.73 As in the ferry
company EFTA case, the complaint with the competition
authority, dated 30 July 2009, had been lodged by the
later claimant of damages: Cogeco Communications
Inc.74 The damages claim was brought before the Lisbon
District Court on 27 February 2015. According to
Article 498 Portuguese Civil Code, however, the claim
was time-barred. That provision imposes a three-year
limitation period starting from the date on which the
injured party was aware of its right to compensation.
This remains true even if the claimant did at the time not
(yet) know the identity of the person liable or the full
extent of the harm. Any proceedings before the national
competition authority are not taken into account either.

the Damages Directive was applicable ratione temporis.76
While this question gave the ECJ an opportunity to
provide clarification on the unclear temporal application
of the Damages Directive (infra No. 58), the ECJ
was able to conclude that the Damages Directive was
not applicable without giving much guidance in this
respect.77 Nevertheless, in its preliminary ruling, the
ECJ highlights the measure of discretion of the Member
States in that regard.78 That way, it seems to be leaving
the decision, whether provisions on limitation periods are
to be considered substantive or procedural, open for the
Member States to decide (infra No. 55).
Secondly, the question arose whether the applicable
Portuguese legislation79 would render the exercise of the
EU right to damages practically impossible or excessively
difficult, thereby breaching the effectiveness principle.80
Similar to the EFTA Court, the ECJ stresses as a first
step of its review the holistic approach that the principle
requires, thus considering all the elements of the national
rules at hand.81 It also highlights the “specificities of
competition law cases,” the “complex factual and economic
analysis” that it requires, the impact of these specificities
and complex analysis for the “bringing of legal actions
in such cases,” and especially the importance of the full
effectiveness of Article 102 TFEU (and analogously of
Article 101 TFEU).82 This reasoning corresponds to a
different influential ECJ judgement of March 2019: in
its Skanska decision, the ECJ acknowledged damages
actions as being an integral part of the enforcement
system of the EU competition rules, thereby contributing
to the deterrence and punishment of anticompetitive

The Lisbon District Court stayed the proceedings and
requested a preliminary ruling from the ECJ focussing
on two main aspects.75 Firstly, the question arose whether

70 EFTA Court, 17 September 2018, case E-10/17, para. 116.
71 Ibid., para. 113.
72 ECJ, 28 March 2019, op. cit.,, Cogeco.
73 Initially the Portuguese Competition Authority decided that both Article 102 TFEU and
the corresponding Article 11 Portuguese Competition Act had been infringed. On appeal,
however, it was decided that this was the case only for the national provision due to a lack of
proof that the practice at hand (may have) affected trade between the Member States. When
claiming damages, Cogeco could nevertheless still try to prove that the abuse of dominance
did affect such trade (ECJ, 28 March 2019, op. cit., Cogeco, para. 19).
74 More precisely, the Portuguese company Cabovisão-Televisão por Cabo S.A., of which
Cogeco was a shareholder, had filed the complaint.
75 A third set of questions focused on the compatibility of national law that does not consider a
final infringement decision binding on the national court, dealing with a (follow-on) damages
action, as to the existence of a competition law infringement or even merely a rebuttable
presumption of such an infringement. The ECJ declared those questions inadmissible as the
Portuguese courts of appeal (when reviewing the decision by the competition authority) had
decided that no breach of Article 102 TFEU had taken place (para. 60). AG Kokott, however,
had touched upon this issue, considering that the principle of effectiveness would be breached
if such a final infringement decision did not at least result in a rebuttable presumption of
infringement during a follow-on damages action (Opinion AG Kokott, 17 January 2019, case
No. C-637/17, para. 97).
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76 The damages action at hand was brought before the Lisbon District Court on 27 February
2015, i.e., before the expiry date for Member States to transpose the Damages Directive
(Article 23: 27 December 2016) and before the implementation by Portugal on 5 June 2018
by Law No. 23/2018 (ECJ, 28 March 2019, op. cit., Cogeco, para. 31). Interestingly, the ECJ
did not (have to) touch upon this issue in its recent Otis-judgement (ECJ, 12 December 2019,
case No. C-435/18, ECLI:EU:C:2019:1069, Otis; see also Opinion AG Kokott, 29 July 2019,
case No. C-435/18, Otis, para. 7).
77 The uncertainty concerning the temporal application of the Damages Directive follows
from its Article 22, which makes a distinction between substantive and procedural provisions
(supra No. 6). The characterisation of provisions on limitation periods as being substantive
or procedural is a much-discussed debate. The ECJ managed to circumvent taking part in this
debate by concluding that the Damages Directive would not apply ratione temporis regardless
of that qualification (ECJ, 28 March 2019, op. cit., Cogeco, para. 33).
78 For example, ECJ, 28 March 2019, op. cit., Cogeco, para. 28–29.
79 Being Article 498(1) of the Portuguese Civil Code.
80 See, e.g., ECJ, 5 June 2014, case No. C-557/12, ECLI:EU:C:2014:1317, Kone and Others,
para. 25.
81 ECJ, 28 March 2019, op. cit., Cogeco, para. 45. In this respect, the ECJ followed the opinion of
AG Kokott. Elements to be taken into account are, inter alia, the length and commencement
of the limitation periods, and possible suspensions or interruptions (Opinion AG Kokott, 17
January 2019, case No. C-637/17, para. 82–83).
82 ECJ, 28 March 2019, op. cit., Cogeco, para. 46–47.
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behaviour.83 This mindset of the ECJ shows that the
effectiveness principle might need to be applied more
vigorously than it has been in the aforementioned EFTA
case. In the end, the ECJ reached a twofold conclusion.
On the one hand, the effectiveness principle precludes
short limitation periods that start to run before the
injured party knows or is able to know the identity of
the infringer.84 On the other hand, the principle also
precludes short limitation periods that cannot be subject
to a suspension or interruption for the duration of
proceedings by a national competition authority or by a
review court leading to a final decision.85 This way, the
ECJ confirmed its reasoning of the Manfredi judgement
(supra No. 3).86 It clearly acknowledges the fundamental
role of a final decision finding an infringement, thus being
very sceptical if a claim can be time-barred before such
a decision is adopted.87 More generally, short limitation
periods appear to be especially susceptible to breach the
effectiveness principle.88

9. Compatibility of national limitation periods
with ECtHR case law. The ECtHR89 has not yet
adopted judgements dealing with limitation period
issues in competition law damages actions. It could,
however, be argued that some of the ECtHR guiding
principles should be taken into account regarding such
actions. For instance, in its Howald Moore judgement,
the ECtHR examined whether a ten-year absolute time
bar, which starts running after the harmful event took
place, was compatible with Article 6 ECHR (right of
access to a court).90 It should be noted that such review
may be compared, mutatis mutandis, to that of the ECJ
assessing the compatibility of national limitation periods
with the principle of effectiveness. In its Howald Moore
judgement, the ECtHR ruled that a ten-year absolute
ban for asbestos victims to bring a damages action for

83 ECJ, 14 March 2019, op. cit., Skanska, para. 45 (See also ECJ, 12 December 2019, case No.
C-435/18, ECLI:EU:C:2019:1069, Otis, para. 24). The ECJ followed the opinion of AG
Wahl (Opinion AG Wahl, 6 February 2019, case No. C-724/17, Skanska, para. 80). That
opinion takes an interesting/controversial view regarding the ongoing debate on the function
of damages actions for breaches of EU competition law. It explicitly provides: “In the final
analysis, therefore, the compensatory function of an action for damages for an infringement of
competition law remains in my view subordinate to that of its deterrent function” (para. 50).
The authors of this article, however, do not agree with this opinion. The main goal and
function of damages actions, even within the sphere of private enforcement, remains to be
a compensatory one. Of course, the deterrent effect of a more effective private enforcement
system is a“beneficial side effect.”See, e.g.: J. S. Kortmann and C. R. A. Swaak, The EC White
Paper on antitrust damage actions: why the Member States are (right to be) less enthusiastic,
ECLR 2009, (340) 341 and F. Pantaleón, Comentario del artículo 1902 Código Civil, in L.
Díez-Picazo, C. Paz-Ares, P. Salvador Coderch, R. Bercovitz (eds.), Comentario del Código
Civil, t. II, Ministerio de Justicia, Madrid, 1993, (1971) 1971.

the injuries they suffered was incompatible with Article 6
ECHR, because the limitation period did not take into
account the specific circumstances of this case.91 While
the specifics of this case are obviously different from
that of a competition law case, there are nonetheless
commonalities between these cases. Like asbestos victims,
cartel victims will in practice only get an objective chance
to learn about the wrongdoing and the extent of injuries
they suffered a (long) period after the wrongdoing and
damage have occurred. While it remains uncertain how
the ECtHR would deal with limitation periods regarding
competition law damages, it is certain that the ECtHR
will take into account all the relevant circumstances to
assess whether a limitation period for a competition
damage action is consistent with the ECHR.92 In this
respect, an absolute limitation period may breach
Article 6 ECHR if it commences when the harmful
event takes place and consequently possibly time barres
the claim before the injured party could be aware of the
claim.93 The mere fact that an absolute limitation period
has a short duration, however, is in itself insufficient to
breach article 6 ECHR.94
10. Some conclusive remarks on the evolution of EU rules
applicable to limitation periods. As shown above, since the
adoption of the ECJ Manfredi judgement in 200695 until
the adoption of the ECJ Cogeco judgement in 2019,96 the
European trend, understood as the one englobing the
EU, EFTA (and ECtHR to a certain extent) rules and
case law, has clearly been to extend limitation periods
within which victims can bring damages actions. In
our view, three guiding principles seem to have led this
trend. Firstly, limitation periods should be sufficiently
long to provide victims of competition law infringements
with enough time to bring a damages action given the
complexity, magnitude and often clandestine nature of
such infringements. Secondly, limitation periods should
not start to run before the infringement has ceased and
the victim could or should have known the necessary
information in a way that it could reasonably bring an
action for damages. Thirdly, limitation period statutes
must provide for some suspension or interruption when a
competition authority investigates the case.

84 ECJ, 28 March 2019, op. cit., Cogeco, para. 49–50.
86 ECJ, 13 July 2006, op. cit., Manfredi, para. 78.
87 ECJ, 28 March 2019, op. cit., Cogeco, para. 52.

91 ECtHR, 11 March 2014, Howald Moor v. Switzerland, para. 80.

88 Ibid., para. 48. Nevertheless, the holistic approach remains necessary. Short limitation
periods per se do not necessarily breach the effectiveness principle. See for instance, AG
Kokott’s opinion in which she considers that a three-year limitation period is in itself
sufficiently long for injured parties to bring a damages claim before a national court
(Opinion AG Kokott, 17 January 2019, case No. C-637/17, para. 78). See also: P. De Bandt
and C. Binet, Arrêt “Cogeco” : le droit primaire au secours du demandeur de dommages et
intérêts pour une infraction au droit de la concurrence, JDE 2019, No. 6, (249) 251.

92 ECtHR, 18 March 2014, Bogdanovic v. Croatia, para. 51; ECtHR, 17 September 2013, Eşim
v. Turkey, para. 20; ECtHR, 7 July 2009, Stagno v. Belgium, para. 27.
93 ECtHR, 11 March 2014, Howald Moor v. Switzerland, para. 74 (absolute limitation period
of ten years); ECtHR, 17 September 2013, Eşim v. Turkey, para. 23–26 (absolute limitation
period of five years).

89 European Court of Human Rights.

95 ECJ, 13 July 2006, op. cit., Manfredi.

90 European Convention on Human Rights.

96 ECJ, 28 March 2019, op. cit., Cogeco.
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85 Ibid., para. 51.

94 ECtHR, 18 March 2014, Bogdanovic v. Croatia, para. 52 ff.
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III. Overview of
national limitation
period rules in five
EU Member States
1. Belgium
11. Belgium’s implementation of the Damages
Directive. The Belgian legislator implemented the
Damages Directive by the Implementation Act of 6
June 2017.97 This Act introduced a new Title 3 to Book
XVII of the Belgian Code of Economic Law (CEL).98
Article XVII.72 CEL now offers an explicit basis for
damages claims for competition law infringements.
The general (tort law) principles nevertheless remain
relevant,99 as long as they are consistent with the new
rules (Article XVII.71, § 2 CEL).

12. Temporal application. The Implementation
Act 2017 came into force on 22 June 2017, i.e., ten
days after its official publication in the Belgian Official
Journal.100 This means that the substantive rules apply
to harmful events101 that occurred on or after 22 June
2017 only.102 The procedural rules, on the other hand,
do not apply to actions for damages of which a court
was seized prior to 26 December 2014.103 Even though no
unanimity exists on the characterisation of the provisions
on limitation periods as being substantive or procedural,
it appears that they are to be considered substantive

provisions as regards the Implementation Act 2017.104 In
principle, the question would thus become whether the
corresponding relevant facts, to which the new rules refer,
occurred before or on/after 22 June 2017.105 Provisions
on limitation periods, however, follow a specific temporal
application scheme that has been derived from criminal
law and applies to civil law provisions as well.106 Firstly, if
a claim had become time-barred before the new provisions
entered into force (i.e., 22 June 2017), it is generally
accepted that this claim cannot revive on the basis of
the new limitation rules.107 Secondly, if the limitation
period had not started running yet before the new rules
entered into force, those new provisions logically apply.108
Thirdly, a distinction is made between provisions that
extend or shorten the duration of ongoing limitation
periods.109 Provisions that result in extending ongoing
limitation periods immediately apply, having as a starting
point the legal facts to which the new rules link legal
consequences.110 This holds true for a change in duration
as well as for an alteration of the starting point or the
suspension/interruption grounds.111 Provisions that result
in a shortening immediately apply as well, yet having as a
starting point the entering into force of the new rules.112
Those “shortening provisions,” however, cannot result
in the limitation period being longer than it would have
been according to the old rules.113

104 C. Cauffman, op. cit., 283–284 and T. Tanghe, De verjaring van buitencontractuele
rechtsvorderingen tot schadevergoeding wegens kartelinbreuken: een intrigerend drieluik,
TPR 2018, (1383) 1422. See also I. Claeys, Begrip, voorwerp en aard van de bevrijdende
verjaring en onderscheid met andere termijnen, TPR 2018, (631) 631–638; M. E. Storme,
Perspektieven voor de bevrijdende verjaring in het vermogensrecht: met ontwerpbepalingen
voor een hervorming, TPR 1994, (1977) 1981–1987.
105 C. Cauffman, op. cit., 289. See also T. Vancoppernolle, op. cit., 22–24, No. 31 (explaining
the “cesuur” as the moment after which the relevant facts must take place in order to fall
within the temporal application of the new legislation).
106 G. Closset-Marchal, L’application dans le temps des lois de droit judiciaire civil (Brussels,
Bruylant, 1983), 17–19, No. 18, and P. Popelier, Toepassing van de wet in de tijd: vaststelling
en beoordeling van temporele functies, in APR (Antwerp, Kluwer, 1999) 88, No. 134.

97 Wet 6 juni 2017 houdende invoeging van een Titel 3“De rechtsvordering tot schadevergoeding
wegens inbreuken op het mededingingsrecht”in Boek XVII van het Wetboek van economisch
recht, houdende invoeging van definities eigen aan Boek XVII, Titel 3 in Boek I en houdende
diverse wijzigingen van het Wetboek van economisch recht, BS 12 June 2017, 63.596.
98 Title 3, Book XVII CEL:“Actions for damages for breaches of competition law.”The new rules
apply both to infringements of Articles 101–102 TFEU (EU competition law) and/or Article
IV.1-IV.2 CEL (Belgian competition law) (see Article I.22 CEL).
99 F. Wijckmans et al., Belgium, in I. K. Gotts (ed.), The Private Competition Enforcement
Review – Twelfth Edition (London, The Law Reviews, 2019), (46) 48.
100 Art. 4, para. 2 Wet 31 mei 1961 betreffende het gebruik der talen in wetgevingszaken,
het opmaken, bekendmaken en inwerkingtreden van wetten en verordeningen, BS 21 June
1961, 5.171; C. Cauffman, Enkele problemen van overgangsrecht bij de nieuwe regels inzake
schadevergoeding voor mededingingsrechtelijke inbreuken, RW 2018–2019, No. 8, (282)
282; J. Léonard, Le droit de la concurrence entre-t-il dans l’ère du private enforcement ? La
loi sur l’action en dommages et intérêts pour les infractions au droit de la concurrence, TBM
2018, No. 1, (4) 32.
101 “Schadeverwekkend feit” or “schadeveroorzakend feit,” see, e.g., Cass., 15 November 1991,
Arr. Cass. 1991-92, 241 and Cass., 14 November 2014, Arr. Cass. 2014, 2595. However, often
many interchangeable notions are being used, thus making the precise trigger point unclear
(for a thorough overview see T. Vancoppernolle, Intertemporeel recht (Mortsel, Intersentia,
2019), 710–715, No. 670).
102 Article 1 Civil Code (former Article 2 Civil Code): general rule of immediate effect. C.
Cauffman, op. cit., 289.
103 Article 45 Implementation Act 2017 transposes Article 22(2) Damages Directive into the
Belgian legislation. Unfortunately, the Explanatory Memorandum to the Implementation
Act 2017 (2413/001, 50) provides no guidance on which provisions are to be considered
substantive or procedural, even though the Council of State advised the legislator to do so
(2413/001, 87).
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107 P. Popelier, Toepassing van de wet in de tijd: vaststelling en beoordeling van temporele
functies, in APR (Antwerp, Kluwer, 1999) 88, No 134–135, referring to Cass., 7 May 1953,
Arr. Cass. 1953, 607 and Cass., 12 November 1996, Arr. Cass. 1996, 1039. On the other
hand, if the infringement takes place completely after 22 June 2017, the new rules logically
apply.
108 T. Tanghe, op. cit., 1412.
109 G. Closset-Marchal, L’application dans le temps des lois de droit judiciaire civil (Brussels,
Bruylant, 1983), 17–19, No. 18.
110 P. Popelier, Toepassing van de wet in de tijd: vaststelling en beoordeling van temporele
functies, in APR (Antwerp, Kluwer, 1999) 89, No 136 and T. Vancoppernolle, op. cit., 102,
No. 103.
111 Het overgangsrecht en de inwerkingtreding van wettelijke regels, in het bijzonder met
betrekking tot het verzekeringsrecht, TPR 2005, (49) 72, No. 38 (referring to Cass., 28 May
1997, JT 1997, 480) and 74–79, No. 40–42. See also C. Cauffman, op. cit., 290.
112 G. Closset-Marchal, L’application dans le temps des lois de droit judiciaire civil (Brussels,
Bruylant, 1983), 17–19, No. 18, and P. Popelier, Toepassing van de wet in de tijd:
vaststelling en beoordeling van temporele functies, in APR (Antwerp, Kluwer, 1999) 90–91,
No. 138–139, referring to Cass., 6 March 1958, Arr. Cass. 1958, 489 and Cass., 24 January
1997, Arr. Cass. 1997, 107.
113 For example: the duration of a limitation period becomes three instead of five years. The
starting point of the three-year limitation period is the moment that the new rules become
applicable. If, according to the old rules, the limitation period has started three years ago,
this would result in a total duration of six years. In that event, the five-year limitation period
remains applicable. If, on the other hand, according to the old rules, the limitation period
has started one year before, then the claim becomes time-barred after four years since the
original starting point (i.e., one plus three years). See also S. Lierman and B. Weyts, Het
overgangsrecht en de inwerkingtreding van wettelijke regels, in het bijzonder met betrekking
tot het verzekeringsrecht, TPR 2005, (49) 72–73, No. 39.
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The Belgian legislative framework provides for both a
relative and an absolute limitation period.

1.1 Relative limitation period
13. Pre-Damages Directive. Damages claims for
competition law infringements are typically brought
on the basis of general tort law principles and more
specifically Articles 1382–1383 Civil Code.114 According
to Article 2262 bis, § 1, para. 2 Civil Code, a five-year
limitation period is applicable, starting on the day
following the one on which the injured party became
aware of both the harm (or the aggravation thereof)115
and the identity of the person liable for that harm.
The Supreme Court (“Cour de cassation”) clarified
that the injured party should have actual knowledge of
the harm and the identity of the infringer so that it is
capable of establishing a causal link between the harmful
event and the harm.116 The subjective requirement of
actual knowledge, however, is to be assessed on the
basis of objective evidence as well, in such a way that,
provided the evidence, the claimant could not have
been ignorant.117 Furthermore, a (very) limited duty of
investigation applies, i.e., if the ignorance is solely due
to the claimant’s passiveness to obtain readily accessible
information.118 Nevertheless, the knowledge requirement
cannot be translated into a general “could reasonably be
expected to know” criterion.119 Regarding continuous
infringements, the majority view is that, if the knowledge
requirements are met during the infringement and if the
ongoing harm is suffered on a daily basis, the limitation
period starts each day for the harm suffered on that
day.120

14. Constitutional Court: claim cannot be timebarred before the adoption of a final infringement
decision. The judgement of the Constitutional Court of

10 March 2016 supplements the general rules.121 In a case
concerning an abuse of dominance,122 the Constitutional
Court decided that the rights of the injured party are
disproportionally infringed123 if the (civil) damages
action resulting from a competition law infringement can
be time-barred before a judgement that has the authority
of res judicata establishes the existence of a competition
law infringement.124 Unfortunately, the scope of this
judgement remains unclear. Firstly, the Constitutional
Court provides no guidance on the consequences of
postponing the possibility to be time-barred until
after the final infringement decision is adopted. For
instance, this leads to the question whether the initial
limitation period is to be suspended or interrupted.125
Secondly, it is also questionable whether in cases where
no infringement decision (by a competition authority)
is ever taken, stand-alone claims could never be timebarred, even if the knowledge requirements have long
been fulfilled.126

15. Suspension and interruption. Regarding the
suspension and interruption of the relative limitation
period, the general rules apply. For example, a proposal
for mediation suspends the limitation period by one
month (if the conditions of Article 1730 Judicial Code
are met) and the signing of a mediation protocol
suspends the limitation period for the duration of the
mediation (Article 1731, § 3 Judicial Code).127 A notice
of default or a summons to appear in court or before
an arbitrator results in the interruption of the limitation
period (Article 2244 Civil Code).128
16. Post-Damages Directive. The new Article XVII.90

115 According to the preliminary preparations, an aggravation of the harm occurs when there
is an unexpected increase beyond the reasonably foreseeable evolution of the initial damage
(Parl. St., Kamer, 1997–1998, No. 1087/7, 9).
116 This does not mean that the injured party must be capable of establishing a certain
causal link between the harmful event and the harm: Cass., 26 April 2012, Pas. 2012,
I, 922, and Cass., 5 September 2014, Arr. Cass. 2014, No. 9, 1759 (see also E. Verjans,
Enkele verduidelijkingen omtrent het vertrekpunt van de vijfjarige verjaringstermijn voor
buitencontractuele rechtsvorderingen uit artikel 2262bis BW (annotation of Cass., 5
September 2014), TBBR 2015, No. 7, (380) 385–387). One of the main reasons that the
injured party should be capable of establishing a causal link between the harmful event and
the harm is that the preliminary preparations clarify that the limitation period commences
from the moment on which the injured party has all the information necessary to initiate a
damages claim: Report on behalf of the Committee on Justice issued by J. Barzin, Parl. St.,
Kamer, 1997–1998, No. 1087/7, 5.
117 E. Verjans, op. cit., 381–382. Furthermore, evidential presumptions can apply
(Articles 1349 and 1353 Civil Code), see, e.g., T. Tanghe, op. cit., 1400.
118 E.g., Police Court Bruges, 25 April 2013, RW 2014–2015, 595; T. Tanghe, op. cit., 1399.
119 T. Tanghe, op. cit., 1395; E. Verjans, op. cit., 382.
120 Of course, if the knowledge requirements have been fulfilled after the cessation of the
continuous infringement, then the limitation period can only begin to run from that moment.
I. Boone, De verjaring van de vordering tot schadeherstel op grond van buitencontractuele
aansprakelijkheid en van de burgerlijke vordering uit een misdrijf, in H. Bocken, I. Boone,
B. Claessens et al. (eds.), De herziening van de bevrijdende verjaring door de wet van 10 juni
1998: de gelijkheid hersteld?, (Antwerp, Kluwer, 1999), (93) 110; I. Claeys, Opeisbaarheid,
kennisname en schadeverwekkend feit als vertrekpunten van de verjaring, in I. Claeys (ed.),
Verjaring in het privaatrecht. Weet de avond wat de morgen brengt? (Mechelen, Kluwer, 2005),
(31) 67; I. Durant, Le point de départ des délais de prescription extinctive et libératoire en
matière civile. Rapport belge, in P. Jourdain and P. Wéry (eds.), La prescription extinctive.
Études de droit comparé (Brussels, Bruylant, 2010), (264) 284; T. Tanghe, op. cit., 1400.

CEL on limitation periods firstly refers to the general
provisions, thus being Article 2262 bis Civil Code.
The duration of the limitation period remains
unchanged, i.e., five years. The commencement thereof,
however, changes in accordance with Article 10
Damages Directive. The limitation period starts on the

121 Constitutional Court, 10 March 2016, No. 38/2016.
122 For the decision on the merits, see: Commercial Court Ghent, 23 March 2017, TBM 2017,
No. 2, 162.
123 Thus violating Articles 10 and 11 of the Belgian Constitution.
124 Constitutional Court, 10 March 2016, No. 38/2016, B.14. The judgement can be both
a decision by the competent competition authority or the competent court (T. Tanghe, op.
cit., 1417).
125 A possible interpretation could be that no issues arise if the civil claim is time-barred “one
second after the final infringement decision.” This, however, appears to be contrary to the
reasoning of the Constitutional Court. Could the same be said if the civil claim is timebarred (because of the initial limitation period) one, two… six… twelve… months after the
final infringement decision? Interestingly, the court mentions that the preliminary question
at hand concerns the difference in treatment regarding the interruption of the limitation
periods (B.2), yet never refers to this phrasing again in the other parts of the judgement.
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114 F. Wijckmans et al., Belgium, in I. K. Gotts (ed.), The Private Competition Enforcement
Review – Twelfth Edition (London, The Law Reviews, 2019), (46) 47–48.

126 T. Tanghe seems to be answering this question in the affirmative: op. cit., 1416-1418.
127 Unless otherwise agreed to by the parties, the suspension of the limitation period ends one
month after the notification by one of the parties (or by the mediator to the other party or
parties) of its intention to terminate the mediation (Article 1731, § 4 Judicial Code).
128 M. De Ruysscher, Burgerlijke stuiting van de bevrijdende verjaring: een stand van zaken,
RW 2013–2014, (843) 848.
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day following the one on which the infringement has
ceased and the claimant knows or could reasonably be
expected to know of (1) the conduct and the fact that it
constitutes a competition law infringement, (2) the fact
that he or she suffered damage due to the infringement,
and (3) the identity of the infringer (Article XVII.90,
§ 1 CEL). Continuous infringements are deemed to
have ceased only on the day on which the last (part of
the) infringement ended (Article XVII.90, § 1, para. 2
CEL). If this new commencement provision results in
an extension of the limitation period, it immediately
applies from 22 June 2017 onwards, having the new
requirements as a starting point (supra No. 12).
If, however, the new provision results in a shortening of
the limitation period (e.g., because “could be reasonably
expected” is added), it also applies from 22 June 2017
onwards, yet having that date as a starting point (supra
No. 12).129
The new knowledge requirements appear to be both less
and more beneficial for the claimant at the same time.
They are less beneficial because actual knowledge is no
longer required (supra No. 13) and it suffices that the
knowledge could be reasonably expected. They are more
beneficial because the requirement of knowing that the
conduct constitutes a competition law infringement is
added.130

17. Suspension and interruption. The general
rules on suspension and limitation, if not overruled,
remain applicable (supra No. 15). Furthermore,
Article XVII.90, § 2 CEL provides that the limitation
periods are interrupted when a competition authority
carries out an act of investigation or takes action
to bring a proceeding for the competition law
infringement to which the damages action relates.131
The interruption ends (and the limitation period thus
starts anew) on the day following the one on which the
infringement decision has become final or otherwise
terminated (Article XVII.90, § 2 CEL).132 In the event
of multiple infringers, the question arises when the
infringement decision becomes final with respect to
each individual infringer.133 Provided that the infringers
are jointly and severally liable (Article XVII.86 CEL),
it appears that the general rules on joint and several

129 If the claimant could have been reasonably expected to know of one of the knowledge
requirements before 22 June 2017, this‘reasonable’condition is to be treated as being fulfilled
the earliest on 22 June 2017 (T. Tanghe, op. cit., 1419).
130 I. Claeys and M. Van Nieuwenborgh, De rechtsvordering tot schadevergoeding voor
mededingingsinbreuken. Een grote stap vooruit?, TBH 2018, No. 2, (119) 136. It remains
to be seen how the Belgian courts will deal with this requirement, knowing that (especially
in stand-alone cases) the fact that the conduct constitutes a competition law infringement is
often one of the disputed issues of the claim.
131 The Dutch version of the Explanatory Memorandum to the Implementation Act 2017
(2413/001, 48) confusingly uses the term “schorsing/suspension.” This is a mistake as the
French version uses the correct term “interruption/interruption.”The legislator chose to opt
for an interruption instead of suspension as this was considered more in line with the “spirit
of the Damages Directive.”
132 Knowing that the public enforcement process can take many years by itself, infringers can
thus be faced with damages claim long after the infringing conduct (and thus with a longlasting uncertainty about the financial impact of the infringement).
133 Article I.22, 11° CEL clarifies that an infringement decision becomes final when there is
no (longer) any possibility of appeal under current legal remedies. However, it provides no
clarification on the different types of appeal nor on the multiple-infringer situation.
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liability imply that the interruption with respect to one
infringer does not end before the decision became final
for all infringers.134
Article XVII.91 CEL provides for a general suspension
of the limitation periods during the entire duration of
the amicable settlement of disputes,135 being any process
that enables the parties to settle a dispute on a damages
claim out of court (e.g., mediation and out-of-court
settlements, Article I.22, 18° CEL).136 Arbitration has
been excluded from this provision because it already
results in an interruption of the limitation periods
(supra No. 15).137 Furthermore, the Implementation
Act 2017 extends the scope of the Belgian collective
redress mechanism to claims for infringements of EU
competition law (Article XVII.37, 33° and XVII.70
CEL).138 Specific rules exist on the suspension of the
limitation periods that are applicable to the individual
claim of injured parties that are no (longer) part of the
collective proceedings (Article XVII.63 CEL).
The triggering events of the suspension139 or
interruption140 must take place on or after 22 June 2017
in order for the new rules to apply (supra No. 12). If
those events started before 22 June 2017, yet continue
afterwards (e.g., ongoing investigation by a competition
appeal tribunal), the new rules on suspension and
interruption apply as well.141

1.2 Absolute limitation period
18. Pre-Damages Directive. In addition to the relative
limitation period, Belgian law provides for an absolution
limitation period: a claim will in any event be timebarred after twenty years from the day following the
one on which the facts that caused the harm occurred
(Article 2262 bis, § 1, para. 3 Civil Code). In the event of
continuous infringements, it is generally understood that
the absolute limitation period starts running only after

134 Articles 1206 and 2242–2249 Civil Code; I. Claeys and M. Van Nieuwenborgh, De
rechtsvordering tot schadevergoeding voor mededingingsinbreuken. Een grote stap vooruit?,
TBH 2018, No. 2, (119) 137; T. Tanghe, op. cit., 1425–1426; M. Van Quickenborne and J.
Del Corral, Hoofdelijkheid in X, Bijzondere overeenkomsten. Artikelsgewijze commentaar met
overzicht van rechtspraak en rechtsleer (Kluwer, 2013), 140.
135 For those parties (that have been) involved in the amicable settlement process.
136 Unfortunately, little guidance is provided on which actions/documents by the parties can
be considered as initiating or ending such a process. The Explanatory Memorandum to the
Implementation Act 2017 (2413/001, 49) merely clarifies that, in the case of a dispute on the
suspension, it is up for the court to determine the start and end of the amicable settlement
process.
137 On the basis of Article 2244 Civil Code (J. Léonard, Le droit de la concurrence entre-til dans l’ère du private enforcement ? La loi sur l’action en dommages et intérêts pour les
infractions au droit de la concurrence, TBM 2018, No. 1, (4) 30). See also Explanatory
Memorandum to the Implementation Act 2017, 2413/001, 49.
138 Such claims are to be brought before the courts of Brussels (Article XVII.35 CEL). Before
the addition of the infringements of EU competition law, the collective redress mechanism
could be applied only in cases of infringements of the Belgian competition rules, i.e., Book
IV CEL (Article XVII.37, 1°, a) CEL).
139 Cass., 4 December 2009, Arr. Cass. 2009, afl. 12, 2901.
140 Cass., 12 April 2002, Arr. Cass. 2002, afl. 4, 973.
141 T. Tanghe, op. cit., 1421, referring to Cass., 21 February 2014, Arr. Cass. 2014, No. 2, 489.
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19. Post-Damages Directive. The Implementation
Act 2017 does not alter the duration nor the
commencement of the absolute limitation period.
Referring to Recital 36 Damages Directive, the Belgian
legislator decided to maintain the application of
Article 2262 bis, § 1, para. 3 Civil Code.143 At first sight,
it appears that Article XVII.90, § 1 CEL would alter the
trigger point of the absolute limitation period as well,
given the plural phrasing “the general law limitation
periods.”144 However, the explanatory memorandum
clarifies that Article 2262 bis, § 1, para. 3 Civil Code
remains fully applicable, thus also including its original
starting point.145
The new Article XVII.91 CEL, on the suspension of
the limitation periods because of amicable settlements,
applies to the absolute limitation period (supra No. 17).146
The same would normally hold true for the newly
introduced interruption, but given that Article XVII.90,
§ 2 CEL refers to the limitation periods of its § 1 and
knowing that § 1 only entails the relative limitation
periods, one could argue that the interruption due to the
action of a competition authority does not apply to the
absolute limitation period.147

2. England and Wales148*
20. UK’s implementation of the Damages Directive.
After the former government department Business
Innovation & Skills launched a consultation round on
28 January 2016,149 the United Kingdom implemented
the Damages Directive with the adoption of

142 T. Tanghe, op. cit., 1403. The paradoxical result is that, in the event of continuous
infringements, the relative limitation periods can start running on a daily basis during the
ongoing infringement, whilst the absolute limitation period commences after the cessation
of the infringement only.
143 Explanatory Memorandum to the Implementation Act 2017, 2413/001, 47–48. The use
of a plural phrasing appears to refer to the different limitation periods on contractual and
non-contractual claims.
144 I. Claeys and M. Van Nieuwenborgh, De rechtsvordering tot schadevergoeding voor
mededingingsinbreuken. Een grote stap vooruit?, TBH 2018, No. 2, (119) 136, footnote
185.
145 Explanatory Memorandum to the Implementation Act 2017, 2413/001, 47–48; T. Tanghe,
De verjaring van buitencontractuele rechtsvorderingen tot schadevergoeding wegens
kartelinbreuken: een intrigerend drieluik, TPR 2018, (1383) 1408.
146 Article XVII.91 refers to the “limitation periods for bringing a damages action”in general.
147 Contra T. Tanghe, op. cit., 1409. In any event, it seems plausible that, even if the interruption
would not apply, the Constitutional Court would decide that the rights of the injured
party are disproportionally infringed if the claim becomes time-barred due to an absolute
limitation period before the adoption of a final infringement decision (cf. Judgement 10
March 2016).
148 * This article does not touch upon the possible changes that may occur because of Brexit.
149 Department for Business Innovation & Skills, Consultation: Implementing the EU
Directive on damages for breaches of competition law, January 2016, BIS/16/6. This
consultation document was accompanied by an impact assessment report of 6 July 2015 (IA
No: BISCCP004). The now Department for Business, Energy & Industrial Strategy closed
the consultation round in December 2016 (“Damages for breaches of competition law –
government response to consultation”), accompanied by a final impact assessment report of
23 September 2016 (IA No: BISCCP004).

Regulations 2017,150 which came into force on 9 March
2017.151 As the Consumer Rights Act 2015 (CRA 2015)
reformed the UK’s regime on damages for breaches of
competition law significantly and as well-established case
law on the matter already existed,152 the UK chose to
implement the Damages Directive through a light-touch
approach.153
While only the limitation periods in England and Wales
are examined hereafter, it should be noted that many
similarities exist with respect to the applicable rules in
Northern Ireland and Scotland.154

21. Institutional design: High Court or CAT.
Claimants seeking compensation for damages for
breaches of competition law can either initiate a case
before the High Court of Justice of England and Wales
or before the Competition Appeal Tribunal (CAT). The
CAT is a specialist judicial body with a cross-disciplinary
expertise in law, economics, business and accountancy
that was set up by s. 12 and Sch. 2 Enterprise Act 2002.155
Initially, only follow-on claims could be brought before
the CAT.156 In order to enhance the role of the CAT as the
main venue for the private enforcement of competition
law, the CRA 2015 allows stand-alone claims to be
brought before it as well.157 Furthermore, the CAT is the
competent court when seeking collective (opt-in or optout) redress.158

22. Temporal application. Regulations 2017 identify
the provisions on limitation periods as being substantive
provisions in nature.159 Consequently, the prohibition

150 The Claims in respect of Loss or Damage arising from Competition Infringements
(Competition Act 1998 and Other Enactments (Amendment)) Regulations 2017,
SI 2017/385.
151 Section 1(2) Regulations 2017. The regulations apply both to claims arising from EU
and UK competition law breaches (“single Regime,” Explanatory Memorandum to the
[Regulations 2017], 2017 No. 385, para. 7.6–7.8).
152 For example, Regulations 2017 do not explicitly implement the provisions of the Damages
Directive recognising the validity of the passing-on defence and the rights of indirect
purchasers. This already follows from the well-established principles of tort law and from
the recognition by the CAT in Sainsbury’s Supermarkets Ltd v. MasterCard Inc [2016] CAT 11
(Explanatory Memorandum to the [Regulations 2017], 2017 No. 385, para. 7.11).
153 Explanatory Memorandum to the [Regulations 2017], 2017 No. 385. Furthermore, the
consultation document (BIS/16/16) mentions: “(…) during the negotiation of the Damages
Directive, the UK successfully ensured that it was based closely on the UK model” (para. 1.4).
Nevertheless, the remark has been made that the main parts of the Damages Directive “were
copied out more or less literally”: B. Rodger, United Kingdom, in B. Rodger, M. Sousa Ferro
and F. Marcos (eds.), op. cit., 407.
154 Northern Ireland: the relevant rules of Part 5 Regulations 2017 apply equally to Northern
Ireland as to England and Wales, yet the default rules are to be found in the Limitation
(Northern Ireland) Order 1989/1339. Scotland uses the term “prescriptive period,” having
the same function as the limitation period in England and Wales, yet possibly slightly
differing from it (e.g., five years instead of six years). The Scottish default rules are to be
found in the Prescription and Limitation (Scotland) Act 1973 c. 52.
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the cessation of the infringement.142 The general rules on
suspension and interruption apply.

155 Enterprise Act 2002 c. 40.
156 Former s. 47A CA 1998.
157 Schedule 8(1) CRA 2015. Furthermore, the CAT has been given the power (in proceedings
in England and Wales or Northern Ireland) to grant a claim for an injunction (s. 47A(3)
(c) CA 1998).
158 S. 47B CA 1998 (as amended by Schedule 8(1) CRA 2015 in order to add the opt-out
possibility and also to include a wider range of persons permitted to act as the representative
for both types of collective claims).
159 Explanatory Memorandum to the [Regulations 2017], 2017 No. 385, para. 7.31.
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on a retroactive application as set forth by Article 22
Damages Directive applies. When interpreting this
prohibition, the UK government considered achieving
“a balance between allowing consumers access to the
reformed regime while not putting defendant businesses
in an unfair position.”160 In the end, it was believed to
be the fairest approach that the new substantive rules
apply only to claims where the infringement takes place
and the loss or damage is suffered on or after 9 March
2017.161 As a result, it might take some time before
damages claims for breaches of competition law will be
subject to the new limitation period rules.162 Even if the
infringement (and damage) partly occurs after 9 March
2017, the old limitation period regime remains applicable
when the infringement takes place over a period of two
or more days (e.g., cartel infringements) if the first of
those days is situated before 9 March 2017.163 In other
words, even if a cartel, which commenced before 9 March
2017, continues to be enforced in 2019, the old limitation
period rules continue to apply. Due to this temporal
application, the old limitation period regime remains of
practical importance for both claimants and defendants.
Concerning proceedings before the CAT, an additional
distinction has to be made between pre- and post-CRA
cases. The relevant provisions on limitation periods are
to be found in para. 8(1) of Sch. 8 CRA 2015, which
adds s. 47E to the Competition Act 1998 (CA 1998).
According to para. 8(2) of Sch. 8 CRA 2015 that section
does not apply in relation to claims arising before 1
October 2015.164

2.1 High Court of Justice of England
and Wales
23. Pre-Damages Directive. Claims before the High
Court are most commonly brought on the basis of
the tort of breach of statutory duty.165 The relevant

160 BEIS, Damages for breaches of competition law – government response to consultation,
2016, para. 6.
161 Para. 42(1) of Sch. 1 Regulations 2017 and BEIS, Damages for breaches of competition
law – government response to consultation, 2016, para. 7.
162 R. Bellinghausen, T. Cassels, K. Schwedt and D. Strik, The future of cartel damages
litigation in the UK, the Netherlands and Germany after the implementation of the Damages
Directive, G.C.L.R. 2017, (103) 106–107; K. Dietzel, S. Wisking and M. Herron, Nothing
to see here? The UK’s implementation of the EU Damages Directive, G.C.L.R. 2017, (169)
170; B. Rodger, United Kingdom, in B. Rodger, M. Sousa Ferro and F. Marcos (eds.), op.
cit., 382–383.
163 Para. 42(2) of Sch. 1 Regulations 2017. The concern has been raised that this might be
incompatible with the Damages Directive as Article 10(2) Damages Directive thereof
provides that the limitation period shall not begin to run before the infringement has ceased
(B. J. Rodger, Implementation of the Antitrust Damages Directive in the UK: limited reform
of the limitation rules?, E.C.L.R. 2017, (219) 227). However, to be incompatible with
Article 10(2) Damages Directive, the provision must first be applicable, which is precisely
the issue that is being dealt with by the temporal application (Article 22 Damages Directive)
and more precisely by the interpretation of the prohibition to retroactively apply the new
substantive rules. This interpretation seems to be left open for the Member States. One might
argue that a strict interpretation of this provision can hardly lead to a violation thereof.
164 Para. 8(2) of Sch. 8 CRA 2015 provides that s. 47E does not apply in relation to claims
arising before the commencement of the paragraph at hand (i.e., no retrospective effect).
According to s. 3(j) CRA Order 2015, the commencement date is 1 October 2015 (The
Consumer Rights Act 2015 (Commencement No. 3, Transitional Provisions, Savings and
Consequential Amendments) Order 2015, SI 2015/1630).
165 The duty being breached not to act contrary to Chapters I and II CA 1998 or Articles
101–102 TFEU (P. Scott, M. Simpson and J. Flett, Limitation periods for competition
claims – the English patient, G.C.L.R. 2011, (18) 19).
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limitation period rule is therefore the one that applies
to tort claims in general, being s. 2 Limitation Act 1980.
No absolute limitation period applies. Regarding the
relative limitation period, an action must be brought
within six years from the date on which the cause of
action accrued.166 The “accrual of the cause of action”
means that the breach has occurred, i.e., the infringement
of competition law has been committed, and that the
claimant has suffered damage.167 A series of breaches
taking place over a longer period is to be divided in
time.168 This objective trigger point could be problematic
for victims of “secret infringements” such as cartels.
Hence, in that case it is believed that the subjective
rule of s. 32(1)(b) Limitation Act should supplement
the objective one.169 That rule provides that, when the
defendant has deliberately concealed any fact relevant
to the plaintiff’s right of action from him, the period of
limitation does not begin to run until the claimant has
discovered the concealment170 or could have done so with
reasonable diligence.
The key question thus becomes at what time claimants
are entitled to rely on s. 32(1)(b) Limitation Act in the
event of a cartel infringement. Based on previous case
law,171 both the High Court and the Court of Appeal
clarified in the Arcadia v. Visa case that this question
primarily boils down to the “statement of claim” test.172
This means that s. 32(1)(b) Limitation Act applies only to
concealed facts that are essential for a claimant to prove
in order to establish a prima facie case.173 It does not
apply to (new) facts that might make the claimant’s case
stronger. Knowing that the courts accept a “generous
approach” towards claimants when applications are
made to strike out competition claims,174 s. 32(1)
(b) Limitation Act must be interpreted narrowly.175
Concerning cartel damages claims, this means that the

166 In the Arcadia v Visa case ([2014] EWHC 3561 (Comm) and [2015] EWCA Civ 883), the
relevant limitation period rule was s. 9 Limitation Act (Time limit for actions for sums
recoverable by statute), which entails a similar six-year limitation period as s. 2 Limitation
Act.
167 B. Rodger, M. Sousa Ferro and F. Marcos (eds.), op. cit., 385; P. Scott, M. Simpson and
J. Flett, Limitation periods for competition claims – the English patient, G.C.L.R. 2011,
(18) 19.
168 As shown by the Arcadia v. Visa case, in which all claims that alleged infringement more than
six years before the proceedings were issued were struck out as time-barred. See also DSG
Retail Limited and Another v. MasterCard Inc. and Others [2019] CAT 5, para. 31.
169 B. J. Rodger, Implementation of the Antitrust Damages Directive in the UK: limited reform
of the limitation rules?, E.C.L.R. 2017, (219) 223.
170 Or fraud or mistake, yet concealment appears to be the most relevant option with respect to
competition law infringements.
171 E.g., Johnson v. Chief Constable of Surrey Times [1992] 10 WLUK 225; C v. Mirror Group
Newspapers [1997] 1 W.L.R. 131, [1996] 6 WLUK 257; AIC Ltd v. ITS Testing Services (UK)
Ltd (The Kriti Palm) [2006] EWCA Civ 1601, [2007] 1 All E.R. (Comm) 667, [2006] 11
WLUK 669.
172 Arcadia v. Visa [2014] EWHC 3561 (Comm) and [2015] EWCA Civ 883; B. Rodger, United
Kingdom, in B. Rodger, M. Sousa Ferro and F. Marcos (eds.), op. cit., 386.
173 [2014] EWHC 3561 (Comm), para. 24(7): “What a claimant has to know before time starts
running against him under s.32(1)(b) are those facts which, if pleaded, would be sufficient
to constitute a valid claim, not liable to be struck out for want of some essential allegation.”
174 Thus not readily striking out the claim because of the insufficiency of the pleading
(especially in stand-alone claims): [2014] EWHC 3561 (Comm), para. 32–34.
175 [2015] EWCA Civ 883, para. 34, referring to the wording of Lord Justice Russell in
Johnson v. Chief Constable of Surrey Times [1992] 10 WLUK 225.
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24. Post-Damages Directive. The UK government
decided that no changes were necessary regarding the
duration of the limitation periods, which does thus
remain the same, i.e., six years.179 The commencement
and running of that period, however, have been brought
in line with the Damages Directive.180 Para. 19 of Sch.
8A CA 1998 states that the limitation period does not
start to run until the later of the day on which the
infringement ceases or the “claimant’s day of knowledge.”
The latter is the day on which the claimant first knows
or could reasonably be expected to know (a) of the
infringer’s behaviour, (b) that the behaviour constitutes
an infringement of competition law, (c) that the
claimant has suffered loss or damage arising from that
infringement, and (d) the identity of the infringer.181
At first sight, this appears to set a much higher threshold
for the level of required knowledge when compared to
the Arcadia v. Visa case.182 However, para. 19(6) of Sch.
8A CA 1998 clarifies that the requirements to know
something mean that the person should have sufficient
knowledge of it to bring competition proceedings.
Whether this is a reference to the “statement of claim”
test remains unclear.183 It could also be the recognition
of the fact that it is not possible to know in advance that

176 [2014] EWHC 3561 (Comm), para. 31.
177 V. Soyez, The commencement of the subjective limitation periods in private competition
litigation, G.C.L.R. 2013, (7) 11: “It can therefore be concluded that in many cases of private
competition litigation the subjective limitation period will not commence at all.”
178 A case-by-case analysis, however, remains necessary. The Arcadia v. Visa case is a peculiar case
because there had been several public enforcement investigations that resulted in decisions
(although no actual infringement decisions) on which the claimants could (partly) rely (for
an overview see: [2014] EWHC 3561 (Comm), para. 49–90). It is therefore not clear when
the “statement of claim” test would be met in cases where no or insufficient findings by a
competition authority have been made public.

the infringement caused loss (as this is precisely one of
the disputed issues of the claim). However, para. 2(5) of
Sch. 8A CA 1998 seems to be dealing with this already by
clarifying that “where the context requires, references to
an infringement of competition law and to loss or damage
(however expressed) include an alleged infringement
and alleged loss or damage.”184 In any case, the new
commencement rules are an improvement for victims of
competition law infringements that would normally not
trigger s. 32(1)(b) Limitation Act (e.g., certain types of
abuse of dominance).
Regulations 2017 also implemented the required
suspension grounds. Para. 22 of Sch. 8A CA 1998
deals with the suspension during consensual dispute
resolution, which is defined by para. 6(a) as “arbitration,
mediation or any other process enabling parties to a dispute
to resolve it out of court.”185 Some clarification is provided
on when the process begins (e.g., an agreement between
the claimant and the defendant) and when it ends (e.g., a
notification of withdrawal from the consensual dispute
resolution). Para. 21 of Sch. 8A CA 1998 concerns the
suspension during an investigation by a competition
authority.186 This suspension begins when the competition
authority takes the first formal step in the investigation
and ends one year after the day on which the decision
becomes final (or the investigation is closed otherwise).187
According to s. 58A(3)–(4) and para. 3(4)–(5) of Sch.
8A CA 1998 a decision becomes final when the time for
appealing against it expires without an appeal having
been brought or, where an appeal has been brought,
when it has been decided or otherwise ended and the
time for further appeal has expired without it having been
brought. As shown by pre-CRA case law on limitation
periods concerning CAT proceedings, uncertainty might
arise on the types of appeal that trigger the suspension.

2.2 Competition Appeal Tribunal
25. Pre-CRA. Prior to the CRA 2015, the CAT could
hear follow-on claims only (supra No. 21). According to
r. 31(1)–(2) CAT Rules 2003 (No. 1372), the claim must be
made within two years after the later of the date on which
the cause of action accrued (supra No. 23) or the end of
the period specified in former s. 47A(7) or (8) CA 1998.188
Those sections provide in essence that no claim can be
made as long as the decision by the relevant competition
authority is not final, i.e., as long as the decision can be

179 BEIS, Damages for breaches of competition law – government response to consultation,
para. 30. The limitation order in Northern Ireland remains six years as well (the Limitation
(Northern Ireland) Order 1989/1339). The prescriptive period in Scotland remains five years
(Prescription and Limitation (Scotland) Act 1973 c. 52).

184 The same reasoning holds true for the knowledge requirement regarding the existence of an
infringement in stand-alone cases.

180 Explanatory Memorandum to the [Regulations 2017], 2017 No. 385, para. 7.16. More
generally, the UK opted for a stand-alone limitation regime in the CA 1998. In order to
safeguard certain general provisions concerning claimants under a disability or concerning
new/counter claims (in pending actions), specific referring provisions have been included
(para. 20, 24 and 26 of Sch. 8A CA 1998).

185 Unfortunately, it remains unclear what such “other processes” would be that would
trigger the suspension. Because of this, it has been suggested that parties continue to
enter into contractual tolling arrangements to ensure clarity (K. Dietzel, S. Wisking and
M. Herron, Nothing to see here? The UK’s implementation of the EU Damages Directive,
G.C.L.R. 2017, (169) 174).

181 Para. 19(3)–(5) of Sch. 8A CA 1998 provides specific clarification on the interpretation
of those rules when the claimant has acquired the right to make the claim or has acquired
the infringer’s liability.

186 The UK government did not choose for the limitation period to be interrupted.

182 B. J. Rodger, Implementation of the Antitrust Damages Directive in the UK: limited reform
of the limitation rules?, E.C.L.R. 2017, (219) 226.
183 K. Dietzel, S. Wisking and M. Herron, Nothing to see here? The UK’s implementation of
the EU Damages Directive, G.C.L.R. 2017, (169) 173.
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limitation period starts to run from the moment the
claimant has knowledge of the essential facts to allege
the existence of “(1) an agreement or concerted practice
between undertakings, (2) having as its object or effect
the prevention or distortion of competition which is (a)
appreciable and (b) not objectively necessary, (3) which
affects trade between Member States (Article 101 TFEU),
or within the United Kingdom (s.2 of the CA 1998) (…),
and (4) which has caused some loss and damage to the
claimant.”176 Contrary to what has been suggested,177
even the relative limitation period thus commences at
some point in time and claimants should be careful when
relying on s. 32(1)(b) Limitation Act.178

187 Unfortunately, no clarification is provided on what constitutes a “first formal step” by a
competition authority.
188 Furthermore, r. 31(4) CAT Rules 2003 denies claims to be made before the CAT in specific
circumstances. No such claims may be made if, were the claim to be made in proceedings
brought before a court, the (entire) proceedings would be time-barred prior to the
commencement of (former) s. 47A CA 1998 (i.e., 20 June 2003).
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appealed.189 Hence, the key question becomes when a
decision is considered final.190 Two case series have been
crucial in this regard.191 The first series of cases concern
the issue of one infringer not appealing the decision (e.g.,
a leniency applicant), whilst other infringers do. At first,
the CAT ruled that the limitation period would not start
to run against the non-appealing infringer as long as
some addressees of a decision did (or could) appeal.192
The Supreme Court, however, overruled this line of
thought in the Deutsche Bahn v. Morgan case, finding that
a decision becomes final within the meaning of s. 47A
CA 1998 once the time for the individual appellant to
appeal against that decision has expired.193 The second
series of cases concern the issue of an appeal against
the level of the fine instead of the actual infringement.
Although the CAT first ruled that such an appeal also
means that the decision has not become final within the
meaning of s. 47A CA 1998,194 the Court of Appeal
overruled this judgement by deciding that only an appeal
against the infringement has that effect.195 The Supreme
Court confirmed that this interpretation did not raise any
problems concerning the EU principles of effectiveness
and legal certainty.196

Because of r. 119(2) CAT Rules 2015 (No. 1648) the
limitation periods of r. 31(1)–(3) CAT Rules 2003 (supra
No. 25) remain applicable to claims that arose before
1 October 2015.199 Even though this rule has been
criticised200 and although various respondents raised
concerns about it during the consultation round, the
UK government decided that the consideration of r. 119
would be outside the scope of the implementation of the
Damages Directive.201

26. Post-CRA and pre-Damages Directive. The
CRA 2015 harmonised the limitation periods applicable
to claims before the CAT with those before the High
Court.197 Para. 8(1) of Sch. 8 CRA 2015 introduces s. 47E
to the CA 1998, which provides that “the Limitation
Act 1980 applies as if the claim were an action in a court
of law.” For those claims that arose after 1 October 2015,
the six-year limitation period thus applies (supra No.
22–23). Furthermore, s. 47E(3)–(5) CA 1998 introduce
a suspension of the limitation period of a single claim
on the basis of s. 47A CA 1998 when s. 47B-collective
proceedings are initiated. The suspension starts on the
date on which the collective proceedings are commenced
and ends on the date on which any of the events in
s. 47E(5)(a)–(j) occurs.198

28. France’s implementation of the Damages
Directive. Order No. 2017-303 dated March 9,

189 Exceptionally, the CAT could give its permission for a claim to be made earlier (r. 31(3)
CAT Rules 2003).
190 Note that the same question is key concerning the suspension (or interruption) of the
limitation period according to Article 10(4) Damages Directive.
191 For a critical in-depth analysis of those cases, see P. Akman, Period of limitations in
follow-on competition cases: when does a “decision” become final?, Journal of Antitrust
Enforcement 2014, 2(2), 389–421.
192 Emerson Electric Co and others v. Morgan Crucible Company plc and others [2007] CAT 28,
para. 64–67.
193 The reason being that a decision by a competition authority (in the case at hand the EC)
constitutes in fact a series of individual decisions, Deutsche Bahn AG and others v. Morgan
Advanced Materials Plc [2014] UKSC 24, para. 21–22.
194 BCL Old Co Ltd v. BASF [2008] CAT 24, para. 34.
195 BCL Old Co Ltd v. BASF SE [2009] EWCA Civ 434, para. 21.

3. France
2017202 (hereinafter, the “Order”), supplemented by
its implementing Decree No 2017-305 adopted on the
same day203 (hereinafter the “Decree”) (the Order and
the Decree are hereinafter referred to as the “French
Implementing Acts”),204 implemented the Damages
Directive into French law. The French Implementing
Acts entered into force on 11 March 2017, a bit more
than two months after the deadline set by the Damages
Directive. A new Title (“Titre VIII”) in Book 4 (“Livre 4”)
was inserted in the Commercial Code. It should also be
highlighted that the Ministry of Justice issued a Circular
on 23 March 2017205 providing explanation about the
French Implementing Acts in which a chapter (“Fiche
11”) is dedicated to the limitation period rules.

199 If the claims arose before 1 October 2015, but the proceedings were commenced on or
after that date, r. 31(4) CAT Rules 2003 no longer applies. Hence, if the claims could not
have been made in proceedings brought before a court because those entire proceedings were
time-barred prior to 20 June 2003, they can still be made in proceedings brought on or after
1 October 2015 before the CAT (if the other conditions of r. 31(1)–(3) CAT Rules 2003 are
fulfilled), see DSG Retail Limited and Another v. MasterCard Inc. and Others [2019] CAT 5,
para. 37–45.
200 E.g., T. De La Mare, Private actions in the Competition Appeal Tribunal: the Consumer
Rights Act giveth and the 2015 Competition Appeal Tribunal Rules taketh away, Comp.
L.J. 2015, 14(4), 219–229.
201 BEIS, Damages for breaches of competition law – government response to consultation,
para. 137–138.
202 Ordonnance no 2017-303 du 9 mars 2017 relative aux actions en dommages et intérêts du
fait des pratiques anticoncurrentielles (JORF no 59 du 10 mars 2017, texte no 29).
203 Décret no 2017-305 du 9 mars 2017 relatif aux actions en dommages et intérêts du fait des
pratiques anticoncurrentielles (JORF no 59 du 10 mars 2017, texte no 31).

197 B. J. Rodger, Implementation of the Antitrust Damages Directive in the UK: limited reform
of the limitation rules?, E.C.L.R. 2017, (219) 224.

204 Reference should also be made to the Rapport au Président de la République relatif à
l’ordonnance no 2017-303 du 9 mars 2017 relative aux actions en dommages et intérêts
du fait des pratiques anticoncurrentielles accompagnant l’ordonnance (JORF no 59 du
10 mars 2017, texte no 28), to the extent that this report provides clarification on the Order.

198 E.g., when the CAT rejects the claim (c) or when the claim is settled (i). If the resumed
limitation period would, without resumption, expire before the end of a six-month period
beginning with the resumption date, the limitation period is treated as expiring at the end of
that six-month period (s. 47E(6) CA 1998).

205 Circulaire du 23 mars 2017 relative aux actions en dommages-intérêts du fait des pratiques
anticoncurrentielles (Bulletin officiel du ministère de la Justice (BOMJ) du 31 mars 2017).
See also D. Ashton, Competition Damages Action in the EU: Law and Practice (2nd edition,
Edward Elgar, 2018), 258.

196 BCL Old Co Limited and others v. BASF plc and others [2012] UKSC 45, para. 43.
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27. Post-Damages Directive. The stand-alone limitation
period regime as introduced by Regulations 2017 apply
equally to the CAT and the High Court (para. 17(1)
of Sch. 8A CA 1998). Hence, the same issues arise
concerning the beginning of the six-year limitation
period (supra No. 24). The same rules on suspension are
applicable as well, thus making the pre-CRA case law on
the finality of an infringement decision relevant again
(supra No. 25). S. 47E CA 1998 on the suspension during
collective proceedings is now (more or less identically) to
be found in para. 23 of Sch. 8A CA 1998.
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Order206 the new provisions in the Commercial Code
apply to claims in which the infringement took place after
the Order entered into force, i.e., 11 March 2017. This
solution is consistent with Article 2 Civil Code according
to which substantive rules,207 such as limitation period
rules,208 cannot be applied retroactively.
However, regarding the infringements for which a
competition damages claim was not yet time-barred
on 11 March 2017, those of the new provisions of the
Commercial Code regarding limitation period rules that
are favourable to the plaintiff immediately apply to these
claims.209 In these cases, the time already elapsed under
the previous rules must be taken into account when
determining when the limitation period expires.210
The French legislative framework provides for both a
relative and an absolute limitation period.

3.1 Relative limitation period
30. Pre-Damages Directive. Article 2219 Civil Code

211

provides that limitation periods lead to the “extinction
of a right” because of the absence of an action for a
predetermined period of time. The rules regarding the
limitation periods to bring an action for competition
law damages in France evolved considerably in several
respects during the fifteen years preceding the adoption
of the French Implementing Acts.212 Regarding the time
lapse after which an action for antitrust damages is timebarred, the lex generalis for tort actions provided for in
Article 2270-1 (1) Civil Code was applicable before the
adoption of the law on 17 June 2008.213 According to that
Article, an action could be brought within ten years as of
the day of occurrence of the damage or its aggravation.214

206 See also Fiche 13 Circular.
207 On the other hand, procedural rules such as those dealing with the communication or
disclosure of evidence are applicable to actions brought as of 26 December 2014.
208 While none of the French Implementing Acts provide that limitation period rules are
substantive in nature, this is accepted by the case law (see for instance on the non-retroactivity
of limitation period rules, T. com. Paris, 23 September 2019, Soc. Carrefour e.a. v. Soc.
Johnson & Johnson Santé Beauté France, No. 2017013944), Fiche 11 Circular and the
doctrine (see for instance, Actions en réparation des pratiques anticoncurrentielles : État des
lieux en France et dans l’Union, transcript of the conference held on 28 March 2019 at the
Paris Court of Appeal, Concurrences, 11).
209 In French, according to Article 12(2) Order, “les dispositions de la présente ordonnance qui
allongent la durée d’une prescription s’appliquent lorsque le délai de prescription n’était pas
expiré à la date de son entrée en vigueur. Il est alors tenu compte du délai déjà écoulé.”The new
provisions that are more favourable to the plaintiff are those that postpone the day when the
limitation period starts to run or that suspend the limitation period.
210 See in that regard, D. Ashton, Competition Damages Action in the EU: Law and Practice
(2nd edition, Edward Elgar, 2018), 258. See also: M. Sousa Ferro and E. Ameye, What to
expect from Cogeco: Temporal scope, time-barring and binding effect of NCA decisions,
Competition Law Insight, 8 March 2019, available at: https://www.competitionlawinsight.
com/practice-and-procedure/what-to-expect-from-cogeco--1.htm.
211 According to Article 2219 Civil Code, “la prescription extinctive est un mode d’extinction
d’un droit résultant de l’inaction de son titulaire pendant un certain laps de temps.”

31. Duration and commencement of limitation
period. Since the adoption of the law on 17 June 2008,
which was applicable until the Order entered into force
on 11 March 2017, the general rules applicable to the
limitation periods were provided for in Article 2224 Civil
Code. According to that Article, tort actions, including
competition law damages actions, were time barred five
years after the person that could bring such an action
knew or should have known about the facts that entitled
him or her to bring an action.215 As correctly highlighted
elsewhere, the same five-year limitation period applies
to actions for the annulment of a contract based on a
competition law infringement.216
According to case law,217 the limitation period starts to
run not only when there was suspicion about the existence
of an infringement but also when this infringement had
been established in both its factual and legal elements.218
It can be inferred from the case law that two situations
could be distinguished:
– In case of secret anticompetitive practices that
were unknown to their victims, which is usually
the case for cartels, both the civil219 and the
administrative courts220 held that the limitation
period started to run at the time the decision was
adopted by the competition authorities,221 even if
an action for damages had already been brought
in some other jurisdictions or if the existence of
the illegal behaviour in question had been reported
in the media. The Paris Court of Appeal even
considered that the five-year limitation period could
not start to run after the competition authority had
adopted an interim measures decision. It found that
such a decision did not grant “real” and “useful”
knowledge of the infringement, since at the time of
this first decision, it had not yet been established that
the practices at stake were illegal.222
– In cases where the anticompetitive practices were
known to the victim, such as an abuse of dominance
for which the victim had lodged a complaint with the
competition authority, courts have considered that

215 In French, “à compter du jour où le titulaire d’un droit a connu ou aurait dû connaître les faits
lui permettant de l’exercer.”
216 D. Ashton, Competition Damages Action in the EU: Law and Practice (2nd edition, Edward
Elgar, 2018), 257.
217 E.g., CA Paris, Arkeos v. EDF, 6 March 2019, RG 17/21261; CA Paris, EDF v. Câbliers, 2
July 2015, RG 13/22609.
218 For a brief discussion on this issue: S. Justier, Prescription de l’action en réparation in
Actions en réparation des pratiques anticoncurrentielles : État des lieux en France et dans
l’Union, transcript of the conference held on 28 March 2019 at the Paris Court of Appeal,
Concurrences.
219 CA Paris, Doux Aliments v. Timab Industries, 6 February 2019, RG 17/04101; CA Paris,
Arkeos v. EDF, 6 March 2019, RG 17/21261.
220 CAA Nantes, Département des Côtes-d’Armor v. Signalisation France, 10 May 2017,
No. I6NT02222 and CAA Douai, Département de la Seine-Maritime v. Société Signalisation
France, No. I7DA00507-I7DA00509-I7DA00511.

213 Loi no 2008-561 du 17 juin 2008 portant réforme de la prescription en matière civile.

221 See, for instance, Trib. com. Paris, 23 September 2019, Soc. Carrefour e.a. v. Soc. Johnson
& Johnson Santé Beauté France, No. 2017013944 and for the administrative Courts, Cons.
Etat, SNCF Mobilitiés v. Bouygues Travaux Publics, 22 November 2019, No 16PA02417.

214 In French, “à compter de la manifestation du dommage ou de son aggravation.”

222 CA Paris, Arkeos v. EDF, 6 March 2019, RG 17/21261.

212 See in that regard, R. Amaro and J.-F. Laborde, op. cit., 9.
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29. Temporal application. Pursuant to Article 12-I(1)
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the limitation period would start to run before the
adoption of the competition authority’s decision.
The reason underlying this position is that the
victim knew about the infringement since he or she
actually brought an action.223 It cannot,224 however,
be excluded that the latest case law225 could render
this line of reasoning obsolete. Indeed, it could be
argued that, even if the victim knew he or she was
suffering an abuse of dominance, he or she could not
“usefully act,” i.e., he or she did not have in his or
her possession sufficient concrete evidence to prove
the harm suffered as well as the causal link with the
illegal behaviour until the competition authority had
adopted a final infringement decision.226
In any event, it is settled case law227 that the limitation
period cannot start to run before the day when the
anticompetitive behaviour ceased.

32. Suspension and interruption. Regarding the acts
that may interrupt228 the limitation period, the French
legislator adopted on 17 March 2014 a new Article 462-7
Commercial Code in a law commonly referred to as “Loi
Hamon.”229 Article 462-7 Commercial Code (as drafted
in “Loi Hamon”) reversed the solutions adopted by the
French Courts until then. Initially, in their judgements
such as Conseil régional d’Île-de-France et Région Île-deFrance230 and JCB Sales,231 the Paris first instance and
appeal courts respectively held that an ongoing (public
enforcement) action pending before the competition
authority, or even the adoption of an EC decision, did
not interrupt the limitation period to bring a damages
action. Article 462-7 Commercial Code (as drafted
in “Loi Hamon”) provided on the contrary that the
opening of a procedure before any competition authority
in the EU interrupted the limitation period until the
competition authority decision or its appeal before a
court had become final.

223 See, for instance, CA Fort-de-France, 24 January 2017, RG 15/00486. In this case, this Court
of Appeal found that the victim was in position to “usefully act” since she brought an action.
This judgement was, however, quashed by the Civil Supreme Court on the ground that this court
of appeal had no jurisdiction to adjudicate that case (Cass. com., 10 July 2018, No. 17-16.365).
224 For a similar opinion, Prescription de l’action en réparation in Actions en réparation des
pratiques anticoncurrentielles : État des lieux en France et dans l’Union, transcript of the
conference held on 28 March 2019 at the Paris Court of Appeal, Concurrences, 11.
225 CA Paris, Doux Aliments v. Timab Industries, 6 February 2019, RG 17/04101; CA Paris,
Arkeos v. EDF, 6 March 2019, RG 17/21261.
226 Such an approach would, however, lead to the unacceptable result that in stand-alone
actions the limitation period would never start to run as, by definition, no competition
authority decision will be adopted. A solution would be, in our view, to consider that, in
such stand-alone actions, the limitation period would start to run only when the victim had,
or should have had, in its possession at least some concrete evidence to establish an abuse of
dominance and was therefore in a position to “usefully act,” i.e., to bring an action based on
some concrete evidence in his or her possession.
227 E.g., CA Paris, EDF v. Nexans, 2 July 2015, RG 13/22609.
228 In cases of suspension, the limitation period continues to run for the remaining period after
the ground for suspension has ceased; in cases of interruption, a new (full) limitation period
starts to run after the ground for interruption has ceased.
229 Loi no 2014-344 relative à la consommation (JORF no 65 du 18 mars 2014, 5400).
230 TGI Paris, 15 January 2009, Conseil régional d’Île-de-France et Région Île-de-France,
No. 8/55030, 08/59948, 08/59949, RLC, 2009/19, 97, commented by M. Chagny.
231 CA Paris, Sté JCB Sales e.a. v. SA Central Parts, 26 June 2013, RG 12/04441.
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33. Post-Damages Directive. Article 482-1 Commercial
Code confirms the five-year limitation period that was
already provided for in Article 2224 Civil Code. Firstly,
Article 482-1 Commercial Code mirrors Article 10
Damages Directive as it requires that in competition law
damages actions the victim knew or should have known
cumulatively (i) that the acts in question were illegal
anticompetitive practices, (ii) that they caused harm to
that victim, and (iii) the identity of one of the authors
of these anticompetitive practices.232 In that last respect,
the Circular insists on the fact that it is not necessary that
the victim knew all the infringers as long as he or she
knew one of them.233 Secondly, by way of clarification
to the rule that the limitation period starts to run when
the three conditions listed above are met,234 Article 4821 Commercial Code provides that, on the one hand, in
cases of continuous infringements, the limitation period
cannot start to run before the infringement has ceased.
On the other hand, the five-year limitation period does
not start to run vis-à-vis the immunity recipient as long as
the victims of the anticompetitive practices have not been
in a position to bring an action against its co-infringers.

34. Suspension and interruption. As far as the
suspension and interruption grounds are concerned,
the Order extends the list of circumstances provided for
in Article 462-7 Commercial Code (as drafted in “Loi
Hamon”) that trigger an interruption or a suspension.
Firstly, Article 462-7 Commercial Code (as it results from the
Order) provides that any act from a competition authority that
aims at searching, finding, or condemning anticompetitive
practices235 interrupts the limitation period before both the
civil and administrative courts. Pursuant to the Circular,
these acts of the competition authorities may consist in, inter
alia, requests for information letters, decisions to carry out
inspections, the opening of a procedure and the statement
of objections.236 This interruption lasts until the decision
of the competition authority or the judgement of the first
instance court may not be the object of an ordinary appeal
(“voie de recours ordinaire”). This implies that the limitation
periods are interrupted until the Court of Appeal, but not the
Civil Supreme Court, hands down its judgement concerning
an appeal of a competition authority’s decision.237

232 Rapport au Président de la République relatif à l’ordonnance no 2017-303 du
9 mars 2017 relative aux actions en dommages et intérêts du fait des pratiques
anticoncurrentielles accompagnant l’Ordonnance (JORF no 59 du 10 mars 2017, texte no 28).
This contrasts with Article 2224 Civil Code, which provides that the limitation period starts to
run from the moment when the damage occurred or when the victim learnt about the damage
if he or she proves that he or she could not have been informed about it when it occurred.
233 Fiche 11 Circular.
234 Ibid.
235 This contrasts with Article 462-7 Commercial Code (as drafted in “Loi Hamon”), which
provided that solely the opening of the procedure by any competition authority would
interrupt the five-year limitation period.
236 Fiche 11 Circular.
237 It should be noted, on the other hand, that an appeal before the Civil Supreme Court (“Cour
de cassation”) is considered as an “extraordinary” appeal (“voie de recours extraordinaire”)
and does not, as such, interrupt the limitation period (see in that regard, Title XVI, Subtitle III, Chapter 1 of the Procedural Civil Code). Such a solution can also be inferred
from the judgement CA Paris, 6 March 2019, Arkeos v. EDF, RG 17/2126, available at:
http://blog.selinsky-avocats.com/articles/action-indemnitaire-consecutive-a-une-pratiqueanticoncurrentielle-condamnee-par-ladlc-127.htm.
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Finally, it should be noted that an appeal brought by
one co-infringer against the decision adopted by the
competition authority interrupts the limitation period
vis-à-vis all the other co-infringers.241

3.2 Absolute limitation period
35. Pre- and Post-Damages Directive. Pursuant to
Article 2232 Civil Code,242 the deferral in time of the day
when the limitation period starts to run should not lead to
the result that an action is not time-barred twenty years
after the “birth” of the right to claim damages. Courts
have not had the opportunity to interpret this provision
since its adoption. It is still debated by the legal doctrine243
whether this article should be interpreted as meaning that a
damages action could not in any event be brought twenty
years after the victim knew or could have known about
the facts allowing him or her to act, or as meaning that the
victim could not bring under any circumstances an action
after twenty years after his or her right arose, even if he
or she did not know or could have known about the facts
allowing him or her to bring such an action, as the wording
of Article 2232 Civil Code seems to indicate.244 In any
event, it is submitted that this absolute limitation period
cannot start to run before the infringement has ceased in
cases of continuous infringements and must be interpreted
in accordance with the principle of effectiveness.245

238 Fiche 12 Circular.
239 This Article addresses collective actions brought by consumer associations.
240 Fiche 11 Circular.
241 CA Paris, Sté des Établissements horticoles Georges Truffaut sur recours contre la décision
no 05-D-32 dans l’affaire “Royal Canin,” 4 February 2006; Cons. conc., dec. No. 88-D-25.
See also in that regard, Article 2245, al. 1, Civil Code and Fiche 11 Circular.
242 According to that Article: “Le report du point de départ, la suspension ou l’interruption de la
prescription ne peut avoir pour effet de porter le délai de la prescription extinctive au-delà de vingt
ans à compter du jour de la naissance du droit.”
243 See, for instance in this regard, F. Terré, P. Simler, Y. Lequette, F. Chénedé, Les Obligations
(12th edition, Dalloz, 2018), 1852; Prescription de l’action en réparation in Actions en
réparation des pratiques anticoncurrentielles : État des lieux en France et dans l’Union,
transcript of the conference held on 28 March 2019 at the Paris Court of Appeal,
Concurrences, 11.
244 Such interpretation would be, in our view, contrary to both the ECJ and ECtHR case law as
described in Section II of this article.
245 ECJ, 28 March 2019, op. cit., Cogeco.

4. Germany
36. Germany’s implementation of the Damages
Directive. In Germany, the Damages Directive was
implemented by the Neuntes Gesetz zur Änderung
des Gesetzes gegen Wettbewerbsbeschränkungen of
1 June 2017 (hereinafter: GWB). All provisions relating
to limitation periods are found in § 33h GWB, which
is regarded as a lex specialis in relation to the general
rules on limitation periods in the German Civil Code
(hereinafter: BGB).

37. Temporal application.246 § 186 GWB regulates the
entry into force of § 33h GWB. The general rule is that
§ 33h GWB applies to claims arising after 26 December
2016. There is a transitional period for claims that arose
before 27 December 2016, but that were not yet timebarred on 9 June 2017. Those claims also fall under § 33h
GWB, which practically extends applicable limitation
periods. However, the starting point, suspension and
interruption for those claims are still governed by the old
statute of limitations for the period up to and including 8
June 2017.247 Regarding the temporal application of the
new provisions on limitation periods, it is important to
know whether the claim arose before 27 December 2016
and whether it is suspended according to the old rules.
If that is the case, two situations need to be distinguished.
(1) If the suspension has not yet ended on 9 June 2017,
§ 33h GWB will apply fully and as a result the new
five-year limitation period will apply to this claim.
(2) If the suspension ended before 9 June 2017, then
the suspension is entirely subject to the old limitation
rules. Whether this claim is also subject to the five-year
limitation period in § 33h GWB depends on whether the
claim has not yet expired before 9 June 2017.248 In both
situations, there will be no reassessment of the starting
point of the limitation period, as the facts determining
the starting point of the limitation period have already
been established under the old law. It has been argued
that the more favourable conditions of § 33h Abs. 2 and
3 would not apply to claims arising before 27 December
2016,249 although there is no case law on this topic yet.

246 Given the scope of this article, the authors decided to include the rules on the limitation
periods for claims that arose after 1 January 2002 only. Regarding claims that arose before this
date, other limitation periods are applicable. See: M. Martinek, Katharsis im Kartellrecht?
– die Grauzementkartell II-Entscheidung des BGH zu Kartellschadensersatzansprüchen
bei Altfällen, eine vertriebskartellrechtliche Nachlese, ZVertriebs 2018, 343; C. Bürger and
B.A. Köln, Verjährung des § 33 Absatz 3 GWB bei follow-on Schadensersatzklagen de lege lata
und de lege ferenda, NZKart 2014, 423. According to § 852 Abs. 1 BGB and § 198 BGB as valid
until the entry into force of the Act on the Modernisation of Obligations on 1 January 2002
(Schuldrechtsmodernisierung), tort damage claims were subject to a limitation period of three
years, starting from the moment that the injured party is aware of the damage and of the person
causing it (e.g., OLG Düsseldorf, 8 June 2011, U (Kart) 2/11, BeckRS 2012, 4895).
247 Entwurf eines Neunten Gesetzes zur Änderung des Gesetzes
Wettbewerbsbeschränkungen, 17 November 2016, BT Drs. 18/10207, 107.
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Secondly, the limitation period is suspended in cases of
consensual dispute resolution according to Article 2238(1)
Civil Code.238 The suspension period starts when the
parties decide to initiate the settlement (“mediation” or
“conciliation”) negotiations or, if no written agreement
about the settlement process is entered into, as of the first
settlement meeting. According to Article 2238(2) Civil
Code, the suspension ends when any or both of the parties,
the mediator or the conciliator declare that the settlement
negotiations are over, in which case the limitation period
resumes for a period of time which must be at least of
six months. Thirdly, all the other civil law causes of either
suspension that are provided for in Articles 2233 to 2239
Civil Code and in Article 623-27239 of the Consumer Code,
or interruption that are provided for in Articles 2240 to
2246 Civil Code, remain applicable.240

gegen

248 This last situation can be relevant, e.g., in the Trucks cartel. A court reasoned that the
limitation period was suspended as of 18 January 2011 when the EC carried out inspections.
The investigations were concluded with the adoption of the decision of 19 July 2016. The
decision became legally effective two months after the decision was announced to the parties
concerned, i.e., on 19 September 2016. Taking into account the six-month suspension after
the legally binding conclusion, the absolute ten-year limitation period therefore began to
run again from 19 March 2017 at the earliest (LG Stuttgart, 25 July 2019, 30 O 44/17,
BeckRS 2019, 16037).
249 C. Klöppner and M. Schmidt, Die Verjährung kartellrechtlicher Schadensersatzansprüche
2.0, NZKart 2018, (449) 449-450.
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4.1 Relative limitation period
38. Pre-Damages Directive. The statutes of limitations
applicable before the entry into force of the
Implementation Act are §§ 195 and 199 BGB. The
duration of the relative limitation period is three years
(§ 195 BGB). It starts to run at the end of the year in
which (1) the claim arose (infra No. 42) and (2) the
debtor obtained knowledge of the circumstances giving
rise to the claim and of the identity of the obligor, or
would have obtained such knowledge if he or she had
not shown gross negligence (§ 199, Abs. 1). Knowledge is
presumed if the injured party can reasonably be expected
to have good prospects of bringing its claims, even if
this is not without risk.250 The claimant does not need
to be able to quantify his or her claim with certainty.251
The knowledge required is that there can be no legitimate
doubt about the damage and the person liable for
compensation.252 Gross negligence shall be deemed to
exist when the claimant has no knowledge because he
or she has violated the required due care and has also
failed to make very obvious considerations or has failed
to observe what should have been obvious to everyone in
the given case.253 There is no generally accepted time at
which knowledge (or gross negligence) can be assumed.
This has to be considered on a case-by-case basis.254 In
the case of continuous infringements, the legal doctrine
states that the limitation period starts to run only when
the infringement has ceased.255

Sufficient knowledge according to § 199 BGB was
accepted in some cases, when the fines imposed on the
infringer were apparent from press releases issued by
the Bundeskartellamt.256 Due to the intensity of the
reporting, the injured parties could not have been unaware
of those fines.257 In another case, the Bundeskartellamt’s
press releases were considered insufficient, as the findings
and available evidence were described in a strongly
summarised and general way. There was only sufficiently
detailed information to be found in the later fine decision
and the Bundeskartellamt’s files.258 An example of gross
negligence was the case where the claimant had not
taken the Bundeskartellamt’s press release as a basis for
further investigation. The claimant should have checked
the reports and obtained an overview of the evidence.259
From the moment the fine is imposed and reported to
the press, there would be gross negligence and ignorance
if the claimant were to remain inactive at that moment
and, for example, did not submit a request for access to
the files.260
39. Suspension and interruption. The general provisions
regarding suspension and interruption apply (§ 203 ff.
BGB). § 203 BGB provides for a suspension in the case
of negotiations. The limitation period shall recommence
at the earliest three months after the end of the
suspension.261 § 204 BGB does the same for arbitration,
but in this case, the suspension ends six months after
the final and absolute decision in the proceedings. With
effect as of 1 July 2005 a specific suspension ground
was introduced, which suspends the limitation period
when the Bundeskartellamt (or the national competition
authority of another Member State) or the EC initiated
an infringement procedure (old § 33 Abs. 5 GWB). This

256 German Competition Authority.
250 BGH, 22 July 2014, KZR 13/13, NJW 2014, (3092) 3093; BGH, 10 May 2012,
I ZR 145/11, GRUR 2012, 1248; Court of Appeal Karlsruhe, 9 November 2016, 6 U 103/12,
BeckRS 2016, 133703; Court of Appeal Karlsruhe, 9 November 2016, 6 U 204/15,
NJOZ 2018, 528; C. Klöppner and M. Schmidt, op. cit., 450.
251 BGH, 22 July 2014, KZR 13/13, NJW 2014, (3092) 3093; BGH, 10 May 2012,
I ZR 145/11, GRUR 2012, 1248; C. Klöppner and M. Schmidt, Die Verjährung
kartellrechtlicher Schadensersatzansprüche 2.0, NZKart 2018, (449) 450.
252 BGH, 23 September 2004, IX ZR 421/00, NJW-RR 2005, (69) 70; Court of Appeal
Karlsruhe, 9 November 2016, 6 U 204/15, NJOZ 2018, (528) 536, No. 65.
253 BGH, 28 February 2012, VI ZR 9/11, NJW 2012, 1789, No. 17; BGH, 10 November
2009, VI ZR 247/08, NJW-RR 2010, (681) 683, No. 13–15; Court of Appeal Karlsruhe, 9
November 2016, 6 U 204/15, NJOZ 2018, (528) 537, No. 69.
254 T. Hertel, M. Nuys and J. Penz, Anscheinsbeweis Adieu – Gezeitenwechsel für den
Schadensnachweis bei Follow-on Klagen, NZKart 2019, (86) 89.
255 C. Bürger and B. Aran, Verjährung des § 33 Abs. 3 GWB bei follow-on Schadensersatzklagen
de lege lata und de lege ferenda, NZKart 2014, (423) 424; H. Schweitzer, Die neue Richtlinie
für wettbewerbsrechtliche Schadensersatzklagen, NZKart 2014, (335), footnote 47.
However, in other cases than that of private enforcement of competition law, the BGH
sometimes tends to divide the continuous infringements into separate claims, which leads to
distinct limitation periods for each claim (BGH, 15 January 2015, I ZR 148/13, NJW 2015,
3165). See more detailed: H. Grothe, § 199, in Münchener Kommentar zum BGB (München,
C. H. Beck, 2018), No. 14–16.
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257 This was ruled by the Court of first instance Düsseldorf, 17 December 2013, 37 O 200/09,
BeckRS 2013, 22380. This reasoning was followed in appeal. In addition, it appeared that
the publication of the competition law infringement had also appeared in several ordinary
newspapers. Furthermore, it was argued that the injured party, being a market participant,
should monitor the market conduct of the other market participants and in particular of
the infringer, since the infringer was one of its important suppliers. Therefore, if the injured
party had no knowledge, this was due to gross negligence only (Court of Appeal Düsseldorf,
18 February 2015, VI-U (Kart) 3/14, NZKart 2015, (201) 202). In another case the
defendant was unable to prove that the injured party already had sufficient knowledge before
the Bundeskartellamt’s decision to impose a fine (Court of Appeal Karlsruhe, 10 March
2017, 6 U 132/15, BeckRS 2017, 149111).
258 Court of Appeal Karlsruhe, 9 November 2016, 6 U 204/15, NJOZ 2018, (528) 536,
No. 66. The Court of Appeal’s decision, that the claimant should be granted an additional
investigation period of at least ten months in view of the size of the files of the fining
procedure, was striking. The Court of Appeal is thus postponing the moment at which the
statute of limitations becomes known in a manner that is not provided for by the law, which
is rather unusual. The BGH, 12 June 2018, KZR 56/16, Grauzementkartell II, NZKart 2018,
315 nevertheless implicitly confirmed the reasoning of the Court of Appeal.
259 Court of Appeal Karlsruhe, 9 November 2016, 6 U 204/15, NJOZ 2018, (528) 537, No. 69.
260 C. Klöppner and M. Schmidt, op. cit., 451.
261 For a more detailed explanation of these provisions: T. Riehm, Alternative Streitbeilegung
und Verjährungshemmung, NJW 2017, 113; B. Boemke and C. Dorr, Verjährungshemmung
durch Verhandlung, NOJZ 2017, 1578.
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40. Post-Damages Directive. The duration of the relative
limitation period corresponds to the minimum one
provided for in the Damages Directive, i.e., five years
(§ 33h Abs. 1 GWB). This deviates from the threeyear period under general limitation law (§ 195 BGB).
Regarding the starting point, all the requirements of
Article 10(2) Damages Directive have been adopted.
However, there appears to be two (minor) differences
between § 33h GWB and the Damages Directive. The
German legislator does not formulate the knowledge
requirement as “reasonably be expected to know,” but as
“should have known without gross negligence.”264 Another
difference is that § 33h GWB explicitly states the arising
of the claim as a prerequisite.265 § 33h GWB differs
from the general statute of limitations (§ 199 BGB) as it
introduces the condition that the infringement must have
ended.266 Moreover, unlike the general statute, § 33h Abs.
2(a) GWB does not only require knowledge of the factual
circumstances, but seems to imply a required knowledge
of the legal assessment as well.267 It is also important to
take into account that the starting point of the relative
limitation period begins only at the end of the year in

262 BGH, 12 June 2018, KZR 56/16, Grauzementkartell II, NZKart 2018, (315) 316.
263 In the absence of explicit transitory provisions, the BGH had to clarify the temporal
application. The same principle applies: in the event of a change in the limitation rules, the
new law applies to claims that arose before the entry into force of the law, but that have not
yet become time-barred. The starting point, suspension and interruption of the limitation
period before 1 July 2005 (i.e., before the entry into force of the new law) are still determined
by the earlier limitation period rules (BGH, 12 June 2018, KZR 56/16, Grauzementkartell II,
NZKart 2018, (315) 319-320. This solution had already been adopted by the lower courts:
Court of Appeal Düsseldorf, 18 February 2015, VI-U (Kart) 3/14, NZKart 2015, (201) 205206; Court of first instance Düsseldorf, 8 September 2016, 37 O 27/11, NZKart 2016, (490)
491). § 33 Abs. 5 refers to suspension in the event of a procedure being initiated (“wenn
ein Verfahren eingeleitet wird”). However, it remains unclear which specific official acts of
the competition authorities “initiate proceedings” and thus give rise to a suspension of
the limitation period. (See for more detailed information: Court of first instance Köln,
17 January 2013, 88 O 1/11, BeckRS 2013, 8412; Court of Appeal Stuttgart, 4 April
2019, 2 U 101/18, NZKart 2019, 345; Court of first instance Stuttgart, 25 July 2019, 30
O 44/17, BeckRS 2019, 16037; T. Hertel, M. Nuys and J. Penz, Anscheinsbeweis Adieu –
Gezeitenwechsel für den Schadensnachweis bei Follow-on Klagen, NZKart 2019, (86) 89; C.
Klöppner and M. Schmidt, op. cit., 452; U. Loewenheim, K. M. Meessen, A. Riesenkampff
e.a., Kartellrecht (München, C.H. Beck, 2016), § 33, No. 35).

264 Some legal scholars regard this rule as more lenient and protective of claimants: B. Rodger,
M. Sousa Ferro and F. Marcos, Transposition: Key Issues and Controversies, in The EU
Antitrust Damages Directive: Transposition in the Member States (Oxford University Press,
2018), (440) 458.
265 This would not have been necessary in itself, as this condition is contained in the knowledge
of all the circumstances giving rise to the claim (§ 33h Abs. 2(2), a GWB).
266 The German legislator hereby refers to the continuing or repeated infringements within the
meaning of Article 25(2) Regulation (EC) No. 1/2003 of 16 December 2002. The limitation
period laid down in Article 25(2) of Regulation 1/2003 does not begin to run, in the case
of continuing or repeated infringements, until the day on which the infringement ceases.
267 § 199 BGB requires knowledge of the factual circumstances only. A proper legal assessment
of the facts is, in principle, not necessary. Thus, legal errors on the part of the claimant
generally have no effect on the commencement of the limitation period. However, if the
legal situation is unclear or doubtful, in particular if a legally competent third party cannot
reliably assess the limitation period, the starting point of the limitation period may be
postponed due to ignorance (BGH, 22 July 2014, ZR 13/13, NJW 2014, (3092) 3093; BGH,
25 February 1999, IX ZR 30/98, NJW 1999, 2041; Court of Appeal Karlsruhe, 9 November
2016, 6 U 103/12, BeckRS 2016, 133703).

which the conditions of § 33h Abs. 2 GWB are met.268
Lastly, it should be noted that uncertainty remains about
the relationship between the so-called “residual damage
claim” in § 852 BGB and the limitation periods in the
GWB.269
On the basis of § 33h Abs. 8, Satz 1 and 2 GWB270 the
five-year limitation period does not start to run against
the immunity recipient or the SME271 until the end of
the year in which the victims were unable to obtain full
compensation from the other infringers for damages
resulting from the infringement. The victims carry the
burden of proof that they were “unable to obtain full
compensation” from the other injured parties. The fact
that their claims have become time-barred against the
other infringers is not accepted as a reason that they were
“unable to obtain full compensation” for the application
of § 33h Abs. 8 GWB (§ 33e Abs. 2 GWB).272
41. Suspension and interruption. The grounds for
suspension introduced by the Damages Directive
already existed to a similar extent before it was adopted
in German law. Regarding the consensual dispute
resolution the same provisions as before (§§ 203 and 204
BGB273) apply after the Damages Directive as well.274
It is stated that this (lack) of implementation measure
leads to a narrower result than the one that the Damages
Directive seeks to achieve, because these rules can be
interpreted in such a way that they are not applicable to
non-formal settlement negotiations between parties.275
This does not seem to be the case, considering that the
term “Verhandlungen” (negotiations) in § 203 BGB has
to be interpreted broadly and knowing that it is sufficient
that there is an exchange of views between both parties

268 Entwurf eines Neunten Gesetzes zur Änderung des Gesetzes gegen
Wettbewerbsbeschränkungen, 17 November 2016, BT Drs. 18/10207, 66.
269 § 852 BGB can call into question the regular limitation period of damages claims in the
area of competition law. The application of this provision could deviate from the limitation
principle of the protection of the debtor without a legal basis in competition law or legal
political support. See further: D. Petzold, § 852 S. 1 BGB im Kartellrecht – Regelverjährung
ade?, NZKart 2018, 113; O. Gänswein, Gesamtschuldnerausgleich unter Kartellbeteiligten:
Bestimmung des Haftungsanteils und Verjährung der Ausgleichsansprüche, NZKart 2016, 50.
Certain case law has held with regards to the limitation periods before the implementation
of the Damages Directive that a residual damages claim of § 852 BGB remains possible even
when the regular limitation period of damages claims in the area of competition law has
elapsed (OLG Karlsruhe, 10 April 2019, 6 U 126/17, ZVertriebsR 2019, 264).
270 § 33h Abs. 7 GWB determines the limitation period for the claim for compensation
pursuant to § 33d Abs. 2 GWB in the relationship between jointly and severally liable debtors
to each other concerning the obligation to pay compensation.
271 Interestingly, the German legislator appears to go further than the provisions of the
Damages Directive, which requires a reasonable and sufficient limitation period, only
regarding the exceptional joint and several liability of full immunity recipients, and not
regarding the SME’s (as Article 11(4), last sentence, Damages Directive refers to “under this
paragraph”).
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suspension also ended six months after the proceedings
(§ 204 Abs. 2 BGB).262 The temporal application of § 33
Abs. 5 GWB is similar to the one of the new limitation
rules in § 33h GWB (supra No. 37). § 33 Abs. 5 GWB
applies to claims arising before 1 July 2005 if they are not
yet time-barred at that time.263

272 C. Kersting, Germany, in The EU Antitrust Damages Directive: Transposition in the Member
States (Oxford University Press, 2018), (124) 139–140.
273 For a more detailed explanation of these provisions: T. Riehm, Alternative Streitbeilegung
und Verjährungshemmung, NJW 2017, 113; B. Boemke and C. Dorr, Verjährungshemmung
durch Verhandlung, NOJZ 2017, 1578.
274 Legal doctrine considers the application of the existing rules to be sufficient to meet the
requirements for the suspension in the case of consensual dispute resolution (Article 18
Damages Directive) (C. Bürger and B. Aran, op. cit., 427).
275 B. Rodger, M. Sousa Ferro and F. Marcos, Transposition: Key Issues and Controversies, in
The EU Antitrust Damages Directive: Transposition in the Member States (Oxford University
Press, 2018), (440) 471.
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to have a negotiation according to § 203 BGB.276 § 33h
Abs. 6 GWB provides for specific suspension grounds if
(1) a competition authority or the EC takes action with
regard to an investigation or infringement procedure
or (2) if the claimant has brought an action against the
infringer to obtain information or produce evidence in
accordance with § 33g GWB. This provision (§ 33h Abs.
6 GWB) largely corresponds to the former § 33 Abs. 5
GWB. The old § 33 Abs. 5 GWB already provided for
a suspension when the (German) competition authority
(of another Member States) or the EC initiated an
infringement procedure. One of the differences being that
under the old regime the suspension ended six months
after the proceedings (§ 204 Abs. 2 BGB).277 The second
ground for suspension in § 33h Abs. 6 GWB is new in
relation to the Damages Directive and the old statute of
limitations.278 Both the suspension grounds in § 33h Abs.
6 GWB end one year after the final and legally binding
decision or any other settlement of the proceedings.

4.2 Absolute limitation period
42. Pre-Damages Directive. German law provides for two
absolute limitation periods (§ 199 Abs. 3 BGB). There
is a (1) ten-year absolute limitation period that starts to
run from the arising of the claim and a (2) thirty-year
absolute limitation period that starts to run from the
date on which the act, breach, duty or other event that
caused the damage occurred. Contrary to the relative
limitation period, both objective limitation periods start
to run when their requirements are met and not at the
end of the corresponding year (supra No. 38).279 In case
of single and continuous infringements (e.g., cartels), it
may be argued that the absolute limitation period starts
to run at the end of such an infringement. The absolute
limitation periods are subject to the general provisions of
suspension and interruption as is the case for the relative
limitation periods (supra No. 39).280 The arising of the
claim in the ten-year limitation period corresponds, in
the event of a dispute, to the occurrence of the damage
as a result of the infringing act.281 The damage does not
have to be quantifiable or numerable.282

43. Post-Damages Directive. § 33h GWB also determines
absolute limitation periods based on § 199 BGB. The first
is a period of ten years starting from the date on which the
claim arose and after the infringement has ended (§ 33h
Abs. 3 GWB).283 The second absolute limitation period
is thirty years starting from the date of the violation that
caused the damage according to § 33 (§ 33h Abs. 4 GWB).
It is unclear whether the occurrence of the event (the
damage itself must not yet have occurred) is sufficient
as a starting point for the thirty-year limitation period
or whether it must also be established that the event
constitutes an infringement of § 33 GWB. The thirty-year
limitation period does not imply that the infringement
has ceased. Both objective limitation periods are subject
to the suspension and interruption rules.284

5. The Netherlands
44. The Netherlands’ implementation of the Damages
Directive. The Netherlands implemented the Damages
Directive by the Act of 25 January 2017,285 which
introduced Articles 6:193k–6:193t into the Dutch Civil
Code (Burgerlijk Wetboek, hereinafter: BW). Regarding
the implementation of the Damages Directive, reference
was made as much as possible to the general rules on
limitation periods according to Article 3:306 ff. BW.286
The Dutch Implementation Act does not go beyond what
was necessary for the implementation of the Damages
Directive.287 For this reason, the Implementation Act
currently applies to cross-border competition law
infringements only. As a result, the old limitation period
rules stay applicable to purely national infringements
and related claims. At the time of writing, however, a
legislative proposal has been put forward to extend the
scope of the Implementation Act to purely national
infringements as well.288
45. Temporal application. The entry into force of
the Dutch Implementation Act is 10 February 2017
(Article IV Dutch Implementation Act).289 The general

283 Entwurf eines Neunten Gesetzes zur Änderung des Gesetzes
Wettbewerbsbeschränkungen, 17 November 2016, BT Drs. 18/10207, 66.
276 BGH, 15 August 2012, XII ZR 86/11, NJW 2012, 3633; BGH, 26 October 2006, VII ZR
194-05, NJW 2007, 587; H. Grothe, § 203, in Münchener Kommentar zum BGB, op. cit.,, No.
5-6. This also seems to be implied by B. Rodger, M. Sousa Ferro and F. Marcos, Transposition:
Key Issues and Controversies, in The EU Antitrust Damages Directive: Transposition in the
Member States (Oxford University Press, 2018), (440) 471.

277 BGH, 12 June 2018, KZR 56/16, Grauzementkartell II, NZKart 2018, (315) 316.
278 This additional ground for suspension has been introduced in order to avoid that
the infringer has an incentive to delay the submission of evidence or the disclosure
of information (Entwurf eines Neunten Gesetzes zur Änderung des Gesetzes gegen
Wettbewerbsbeschränkungen, 17 November 2016, BT Drs. 18/10207, 66).
279 H. Grothe, § 199, in Münchener Kommentar zum BGB, op. cit., No. 47 & 49; A. Bach and
C. Wolf, Neue Instrumente im Kartellschadensersatzrecht – Zu den Regeln über Offenlegung,
Verjährung und Bindungswirkung, NZKart 2017, (285) 292.
280 H. Grothe, § 199, in Münchener Kommentar zum BGB (München, C. H. Beck, 2018), No. 49;
B. Boemke and C. Dorr, Verjährungshemmung durch Verhandlung, NOJZ 2017, (1578) 1580.
281 Court of Appeal Karlsruhe, 10 March 2017, 6 U 132/15, BeckRS 2017, 149111, No. 94;
H. Grothe, § 199, in Münchener Kommentar zum BGB, op. cit.,, No. 9.
282 BGH, 18 September 2018, II ZR 152/17, NZG 2018, (1301) 1302; BGH, 23 March 1987,
II ZR 190/86, NJW 1987, (1887) 1888; W. Henrich, § 199, in BeckOK BGB (München,
C. H. Beck, 2019), No. 5.
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gegen

284 A. Bach and C. Wolf, Neue Instrumente im Kartellschadensersatzrecht – Zu den Regeln über
Offenlegung, Verjährung und Bindungswirkung, NZKart 2017, (285) 292.
285 Wet van 25 januari 2017, houdende wijziging van Boek 6 van het Burgerlijk Wetboek en
het Wetboek van Burgerlijke Rechtsvordering, in verband met de omzetting van Richtlijn
2014/104/EU van het Europees Parlement en de Raad van 26 november 2014 betreffende
bepaalde regels voor schadevorderingen volgens nationaal recht wegens inbreuken op
de bepalingen van het mededingingsrecht van de lidstaten en van de Europese Unie
(Implementatiewet richtlijn privaatrechtelijke handhaving mededingingsrecht), Stb. 2017,
28 (publication on 9 February 2017).
286 C. Spierings, Verjaring van kartelschadevorderingen, in E. M. Hoogervorst e.a. (eds.),
Kartelschade (Deventer, Kluwer, 2019), (155) 155.
287 Memorie van toelichting, Tweede Kamer, vergaderjaar 2015-2016, 34 490, nr. 3, 2.
288 Wijziging Mededingingswet n.a.v. evaluatie Markt en Overheid, technische wijzigingen
concentratietoezicht en nationale toepassing privaatrechtelijke handhaving mededingingsrecht.
For the legislative proposal, see: https://www.internetconsultatie.nl//wijzigingmarktenoverheid.
The proposal will be discussed in the Tweede Kamer der Staten-Generaal at the end of 2019
(https://zoek.officielebekendmakingen.nl/kst-35000-XIII-80.html).
289 Article IV states that the Implementation Act shall enter into force on 26 December 2016.
Article IV, however, also states that, if the Official Journal in which this Act appears is issued
after this date, then the Act shall enter into force only on the day after the date of issue of the
Official Journal in which the Act appears. The publication took place on 9 February 2017.
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290 The Implementation Act itself does not provide for specific provisions regarding temporal
application, except for Article III that creates uncertainty (see later in this paragraph).
Therefore, this reasoning is based on the general rules of temporal application. Other
scholars are of the opinion that the limitation rules have immediate effect. The new law
will apply as of the coming into force of the law with regard to the nature, the time of
commencement and the duration of the limitation period for legal actions that are not yet
fully time-barred at that point in time. This reasoning is based on Article 68a Overgangswet.
See: B. J. Drijber, Private handhaving en het weerbarstige leerstuk van verjaring, M&M
2019/3, (120) 123. See also J. Kortmann and S. Mineur, The Netherlands, in The EU Antitrust
Damages Directive: transposition in the member states (Oxford University Press, 2018), (270)
288. However, they do not clarify why Article 68a Overgangswet should apply and why this
would not be the case for the specific Articles 72–73a Overgangswet. In the absence of a clear
justification for this reasoning, the specific Articles 72–73a Overgangswet should be applied.
Most likely, it will eventually be up to the courts to determine the temporal application of
the Implementation Act.
291 Initially those transitional rules were created for the introduction of the BW, but the legal
doctrine and the Dutch legislator have extended the application of the Transitional Act to
private law as a whole. Memorie van toelichting, Tweede Kamer, vergaderjaar 1984-1985,
18 998, nr. 3, 17; H. L. Van Der Beek, Overgangsrecht nieuw Burgerlijk Wetboek (Deventer,
Kluwer, 1992), 13–14; T. Vancoppernolle, op. cit., 32–34, No. 42.
292 C. L. de Vries Lentsch-Kostense, Overgangsrecht (Deventer, Kluwer, 1992), 46. As a result
of the scope of Articles 72 ff. Overgangswet other time limits are covered by the general rules
in Articles 68 ff. Overgangswet.
293 For a more in-depth analysis of these rules with examples, see: Memorie van toelichting,
Tweede Kamer, vergaderjaar 2015-2016, 34 490, nr. 3 and 5; B. C. de Die, Termijnen, verjaring
en verval in het overgangsrecht, WPNR 1991, 347; H. L. Van Der Beek, Overgangsrecht
nieuw Burgerlijk Wetboek (Deventer, Kluwer, 1992); C. L. de Vries Lentsch-Kostense,
Overgangsrecht (Deventer, Kluwer, 1992).
294 B. C. de Die, Termijnen, verjaring en verval in het overgangsrecht, WPNR 1991, (347) 349.
295 Article IV states that the Implementation Act shall enter into force on 26 December 2016.
Article IV, however, also states that if the Official Journal in which this Act appears is issued
after this date, then the Act shall only enter into force on the day after the date of issue of the
Official Journal in which the Act appears. The publication took place on 9 February 2017,
which means that this date is applicable.
296 Memorie van toelichting, Tweede Kamer, vergaderjaar 2015-2016, 34 490, nr. 3, 26.

BW was replaced by Article 6:193r BW,297 stating that
the initial reference to Article 6:193s BW was a mistake
and the correct provision should have been Article 6:193r
BW.298 Article III in relation to the general temporal
application rules results in different transitional periods,
which application remains uncertain until the courts have
clarified the matter.

5.1 Relative limitation period
46. Pre-Damages Directive. Article 3:310, para. 1 BW is
applicable for damages prior to the Damages Directive
and provides for a five-year limitation period that begins
to run when there is knowledge of the damage and of
the person liable. This is a matter of actual knowledge.
A presumption of the existence of the damage is not
sufficient for the commencement of the limitation
period. The limitation period begins to run only on
the day following the day on which the injured party is
actually able to initiate a legal action for compensation of
damages.299 The exact amount of damages does not have
to be determined yet.300 Pursuant to case law, the injured
party must have sufficient—not absolute—knowledge
that the damage was caused by a shortcoming or a faulty
action on the part of the infringer.301 The injured party
does not have to be aware of the legal assessment of
the facts and circumstances.302 Regarding continuous
infringements, if the ongoing harm is suffered on a daily
basis, but the knowledge requirements are fulfilled during
the infringement, then the limitation period starts to run
each day for the harm suffered.303
Under the old limitation period rule of Article 3:310 BW,
the starting point of the limitation period often coincided
with the publication of an infringement decision. For
example, press releases that merely announced an
investigation into activities that violated competition
law were considered insufficient, as they did not yet
imply any fault. The mentioning in press releases of a
multitude of suspicious agreements and factual actions
without a connection to a certain geographical market

297 Article XVIII Wet van 15 juni 2018, houdende verbeteringen in enkele wetten van het
Ministerie van Justitie en Veiligheid (Verzamelwet Justitie en Veiligheid 2018), Stb. 2018,
228 (publication on 20 July 2018).
298 Memorie van toelichting, Tweede Kamer, vergaderjaar 2017-2018, 34 887, nr. 3, 15.
299 Hoge Raad (hereinafter: HR—the Hoge Raad is the Supreme Court of the Netherlands),
8 July 2016, ECLI:NL:HR:2016:1483, TenneT v. ABB, NJ 2017, (4141) 4147 annotation
S. D. Lindenbergh and J. S. Kortmann; HR, 9 October 2009, ECLI:NL:HR:2009:BJ4850,
NJ 2012, 193, r.o. 3.6, annotation C. E. du Perron; HR, 31 October 2003,
ECLI:NL:PHR:2003:AL8168, NJ 2006, 116, r.o. 3.4, annotation C. E. du Perron; Court
of first instance Rotterdam, 23 October 2019, ECLI:NL:RBROT:2019:8230, r.o. 9.18.
300 C. Spierings, op. cit., 160; E.-J. Zippro, Privaatrechtelijke handhaving van mededingingsrecht
(Deventer, Kluwer, 2009), 472.
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rules regarding temporal application in private law
are, in our view, applicable.290 Those are found in the
“Overgangswet nieuw Burgerlijk Wetboek.”291 Articles
72–73a Overgangswet entails specific provisions for the
temporal application of limitation and expiry periods.
They deviate from the general principle of immediate
effect provided for in Article 68 Overgangswet.292
Article 73 Overgangswet states that in the event that
the limitation period commenced before the entry into
force of the new law, the starting point and duration of
the old law will remain in force for one year after the
entry into force of the new law, after which it will be
superseded by the new law. In the event that the new law
becomes applicable after that year and as a result implies
that the limitation period has already been reached, the
new period will be deemed not to have been completed
before the end of that year.293 The temporal rules on
interruption (Article 120 Overgangswet) and extension
(Article 121 Overgangswet) are not concerned by the oneyear transitional period and therefore have immediate
effect.294 The Implementation Act itself provides for
one specific provision regarding temporal application
(Article III being the implementation of Article 22(2)
Damages Directive).295 Article III, unfortunately, creates
uncertainty. Initially it stated that Article 6:193s BW
(starting point and duration of limitation periods) did
not apply to cases brought before a court prior to 26
December 2014.296 On 15 June 2018, however, Article III
was changed by the Dutch legislator and Article 6:193s

301 HR, 8 July 2016, ECLI:NL:HR:2016:1483, TenneT v. ABB, NJ 2017, (4141)
4147 annotation S. D. Lindenbergh and J. S. Kortmann; HR, 9 October 2009,
ECLI:NL:HR:2009:BJ4850, NJ 2012, 193, r.o. 3.6, annotation C. E. du Perron; Court
of first instance Rotterdam, 23 October 2019, ECLI:NL:RBROT:2019:8230, r.o. 9.18; C.
Spierings, op. cit., 160; E.-J. Zippro, op. cit.,472.
302 HR, 9 October 2009, ECLI:NL:HR:2009:BJ4850, NJ 2012, 193, r.o. 3.6,
annotation C. E. du Perron; Court of first instance Rotterdam, 23 October 2019,
ECLI:NL:RBROT:2019:8230, r.o. 9.18.
303 Court of first instance Rotterdam, 7 March 2007, ECLI:NL:RBROT:2007:BA0926, 3.6; E.J. Zippro, op. cit., 476; M. Koopmann, Bevrijdende verjaring (Deventer, Kluwer, 2010), 19.2.
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or to certain companies was also considered insufficient
knowledge.304 In another case, the injured party itself
had filed a complaint with the EC. This complaint led
to the conclusion that the injured party was aware of the
damage and that the damage was “evident” as a result of
the acts and omissions of the infringer about which the
injured party had complained. It was not required that
the unlawful nature of the infringer’s actions had already
been established by the EC.305
47. Extension and interruption. The general provisions
of extension (infra No. 49) (Article 3:320 ff. BW) and
interruption (Article 3:316 ff. BW) should be taken
into account when applying the limitation periods.
Extension is the equivalent of suspension, since Dutch
statutes of limitations do not provide for any form of
suspension.306 The interruption of limitation periods is
rather easy, because pursuant to case law a notification
is an act of interruption.307 The claimant must give a
written notice in which he unambiguously reserves his
right to demand compliance (Article 3:317 BW)308 and
the notification must contain a sufficiently clear warning
to the debtor.309,310 The limitation period can also be

304 HR, 8 July 2016, ECLI:NL:HR:2016:1483, TenneT v. ABB, NJ 2017, (4141), 4147
annotation S. D. Lindenbergh and J. S. Kortmann (The court thus followed the position of
the appellate court against which the cassation proceedings were brought: Court of Appeal
Arnhem-Leeuwarden, 2 September 2014, ECLI:NL:GHARL:2014:6766, NJF 2014, 461,
r.o. 3.19–3.21). In a press release of 29 January 2004, it was mentioned that the EC had
launched a raid against a (possible) infringer. In a later press release of 17 March 2004, the
infringer acknowledged that anti-competitive behaviour took place in Belgium, Luxembourg
and Germany. The Netherlands was not mentioned. In a press release of 11 October 2005,
the infringer stated that it had received the EC’s statement of objections concerning the
investigation into anti-competitive behaviour in Belgium, Germany, Luxembourg and the
Netherlands. They merely stated that they cooperated in the investigation and would examine
the statement of objections. All of these press releases were rejected by the court as a starting
point for the limitation period, since it was insufficiently certain for the claimants that
they had suffered damage caused by the possible infringement. The clarity required for the
start of the limitation period was only present from 21 February 2007 onwards, when the
Commission announced that it had imposed fines on the (named) infringers for participating
in a cartel in the Netherlands (Court of first instance Rotterdam, 23 October 2019,
ECLI:NL:RBROT:2019:8230, r.o. 9.19). See also: Court of Appeal Arnhem-Leeuwarden,
7 May 2019, ECLI:NL:GHARL:2019:3990, r.o. 26.
305 Court of first instance Rotterdam, 7 March 2007, ECLI:NL:RBROT:2007:BA0926, r.o.
3.10-3.12. Agreeing with this decision: J. L. Smeehuijzen, Verjaring van civiele schadeclaims
wegens schending van het mededingingsrecht, MP 2015, 122, § 2. The specific circumstances
of the case have to be taken into account, because it is not clear that this reasoning applies
more broadly, e.g., also to cartel damage claims. The complaint was filed by a party who
could not become a member of a certain trade association (Nederlandse Federatieve
Vereniging voor de Groothandel op Elektrotechnisch gebied (“FEG”) (translated: Dutch
federation for the wholesale trade in the electrotechnical field)), because of specific turnover
criterion for admission to membership. The party then lodged a complaint with the EC that
a collective exclusive dealing arrangement existed between FEG members and members of
other organisations. The party in this case was aware of the liable persons and of the damage.
306 The suspension was replaced by the extension with the introduction of the new Civil
Code in the Netherlands (Memorie van toelichting, Tweede Kamer, vergaderjaar 2015-2016,
34 490, nr. 3, 19). In the case of a suspension, the limitation period does not run during
the suspension and the limitation period continues to run after the ground for suspension
disappears. In the case of an extension, the limitation period continues to run during the
event giving rise to the extension. If the limitation period expires during the existence of
an extension ground or within six months after the disappearance of such a ground, the
limitation period will continue to run until six months have elapsed after the disappearance
of such ground (Article 3:320 BW). E.g., Court of first instance Rotterdam, 11 September
2019, ECLI:NL:RBROT:2019:7241.
307 See the case law in C. H. Sieburgh, De verbintenis in het algemeen, tweede gedeelte, in Asser
6-II (Deventer, Kluwer, 2017), 424a.
308 J. L. Smeehuijzen, op. cit., 122, § 2.
309 HR, 14 February 1997, ECLI:NL:HR:1997:ZC2274, NJ 1997, 244.
310 Letters accompanied with the claimants’ names on whose behalf the letters were sent to
the infringers were sufficient to interrupt the limitation period (Court of first instance
Rotterdam, 23 October 2019, ECLI:NL:RBROT:2019:8230, r.o. 9.24).
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interrupted by the filing of a claim, as well as by any
other act of prosecution on the part of the entitled party
in the required form (Article 3:316, para. 1 BW). The “on
the part of the entitled party” refers also to acts that are
carried out on behalf of the entitled party, such as seizing
assets or collective actions (Article 3:305a BW).311,312
48. Post-Damages Directive. The Implementation Act
introduced Article 6:193s BW. The conditions for the
starting point of the relative limitation period are a
copy of those in Article 10(3) Damages Directive. The
duration of this period corresponds to the minimum
period imposed by the Damages Directive, i.e., five
years. This is the same duration as the general relative
limitation period of Article 3:310 BW.313 The starting
point of Article 6:193s BW, however, differs from the
one in Article 3:310 BW, as Article 6:193s BW does not
allow the limitation period to run until the infringement
has ceased.314 This requirement is, in any event, more
favourable to the injured party. On the other hand,
Article 6:193s BW is also more disadvantageous than
Article 3:310, para. 1 BW, since Article 3:310, para.
1 BW requires actual knowledge of the damage and
the person involved (infra No. 29).315 The Damages
Directive introduced a more objective approach by
stating that the limitation period starts to run when the
injured party is aware of these facts or can reasonably
be expected to be aware of them.316 Another difference
is that Article 6:193s BW requires knowledge of an
infringement of competition law, while Article 3:310 BW
does not require knowledge of the legal assessment of the
facts and circumstances.317
49. Unclear meaning of extension in Article 6:193t BW.
Article 6:193t BW implements Articles 10(4) and 18(1)
Damages Directive, but differs from the Damages
Directive because Dutch law uses the concept of
“extension” instead of “suspension.” Extension was
preferred in order to maintain the coherence of the Dutch

311 E.g., HR, 28 March 2014, NJ 2015/306, and HR, 9 October 2015, NJ 2016/490.
312 C. H. Sieburgh, op. cit., 425c. With regards to collective actions it is important to note
that the holder of all the claims from the victims can proof the cessation of the claim and
that the cessation of the claims was notified to the infringers in due time. Otherwise, it will
be difficult for the infringers to identify those against whom the limitation period has now
been interrupted. It was ruled that it was insufficient for the interruption that the claim filed
included a number of large indirect or direct customers of the infringers or by stating in
the articles of association that one of its purposes is to acquire claims against the infringers
(Court of first instance Rotterdam, 23 October 2019, ECLI:NL:RBROT:2019:8230, r.o.
9.21-9.28).
313 No reason was found to deviate in competition law cases from what is normally the case for
claims relating to damages (Memorie van toelichting, Tweede Kamer, vergaderjaar 2015-2016,
34 490, nr. 3, 19).
314 Some legal doctrine disapproves of this requirement in Article 6:193s BW, the criticism
being that this condition is deemed problematic from a legal certainty point of view. See for
more details: J. L. Smeehuijzen, op. cit., 122, §2; C. Spierings, op. cit., 160.
315 HR, 8 July 2016, ECLI:NL:HR:2016:1483, TenneT v. ABB, NJ 2017, (4141)
4147 annotation S. D. Lindenbergh and J. S. Kortmann; HR, 9 October 2009,
ECLI:NL:HR:2009:BJ4850, NJ 2012, 193, r.o. 3.6, annotation C. E. du Perron; HR, 31
October 2003, ECLI:NL:PHR:2003:AL8168, NJ 2006, 116, r.o. 3.4, annotation C. E. du
Perron.
316 C. Spierings, op. cit., 163.
317 HR, 9 October 2009, ECLI:NL:HR:2009:BJ4850, NJ 2012, 193, r.o. 3.6, annotation C. E.
du Perron; C. H. Sieburgh, op. cit., 415.

Concurrences N° 1-2020 I Legal practices I Marc Barennes, Driek Deferme, Michiel Verhulst I Limitation periods in competition law damages actions in the EU...

50. Specific applications of the extension. The
extension in Article 6:193t, para. 1 BW applies
to consensual dispute resolutions. Parliamentary
preparation clarifies that all forms of consensual dispute
resolution are included.322 The duration of the extension
is determined by the duration of the consensual dispute

318 It is striking that the Dutch legislator opted for an extension, while for other
implementations of directives in the context of consensual dispute resolutions it opted for
an interruption (e.g., Article 6, first paragraph of the Act of 15 November 2012 (Stb. 2012,
510), which provides for the implementation of Article 8 Directive 2008/52/EC; Article 11
Implementation Act for out-of-court settlement of consumer disputes (Dutch Bulletin of
Acts and Decrees 2015, 160), which is an implementation of Article 12 Directive 2013/11/
EU).
319 The legislator states that in the event of an extension, the limitation period shall continue to
run and shall be extended by the period during which the extension ground exists (Memorie
van toelichting, Tweede Kamer, vergaderjaar 2015-2016, 34 490, nr. 3, 20).
320 Certain legal doctrine emphasises that a suspension usually leads to longer overall
limitation periods than is the case with extension under Dutch law (J. Kortmann and S.
Mineur, The Netherlands, in The EU Antitrust Damages Directive: transposition in the member
states (Oxford University Press, 2018), (270) 278).
321 See also: J. Kortmann and S. Mineur, The Netherlands, in The EU Antitrust Damages
Directive: transposition in the member states (Oxford University Press, 2018), (270) 278-279.
322 Such as arbitration, binding advisory procedures, non-binding advisory procedures and
mediation.

resolution procedure.323 Unlike the extension for acts of
a competition authority, the extension is not lengthened
by one year. Furthermore, the scope of Article 6:193t,
para. 1 BW is uncertain. The concept of “consensual
dispute resolution” is undefined.324 In addition, it is not
clear when the extension starts and only in the case of
mediation, it is explicitly regulated when the extension
ends.325 Article 6:193t, para. 2 BW deals with the
extension of the limitation period in case of act(s) of a
competition authority. In that case, the limitation period
is extended for a period equal to the period necessary for
the adoption of a final infringement decision or for the
otherwise termination of the proceedings, plus one year.

51. Interruption rules limit the added value of the
new extension rules in Article 6:193t BW. The general
provisions of interruption (Articles 3:316 and 3:317
BW) continue to apply. Acts that lead to interruption
can correspond with those that lead to an extension in
Article 6:193t BW.326 The legal doctrine considers that
the injured party can choose on which provisions it relies.
Interruption will be more favourable than extension.
Because of this, the added value of Article 6:193t BW
is rather limited. Article 6:193t BW, however, does have
value in the case of mediation and non-binding advisory
procedures, because those procedures are not grounds for
interruption.327

5.2 Absolute limitation period
52. Pre-Damages Directive. In addition to the relative
limitation period, the claim will in any event be timebarred twenty years after the event that caused the
damage (Article 3:310, para. 1 BW). The following is
regarded as an “event”: the conduct (an act or omission)
of the person liable, which may lead to the damage, even
if it is uncertain whether the damage will indeed be a
consequence thereof and even if the damage occurs later
in time.328 Concerning continuous infringements, it is
debated whether the infringement is a daily event that
causes daily damages (in which case the limitation period
starts each day on which there is an event causing damage)
or whether the limitation period starts to run on the day

323 Memorie van toelichting, Tweede Kamer, vergaderjaar 2015-2016, 34 490, nr. 3, 20.
324 For instance, the question whether negotiations outside the framework of mediation or
the negotiation of a possible settlement fall under this provision (C. Spierings, op. cit., 165).
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statutes of limitations.318 The Dutch legislator stated
that the replacement of suspension with extension does
not raise any specific difficulties, because the difference
between them is not significant since they achieve the
same result.319 The Dutch legislator seems to imply that
the extension is de facto a suspension, which, however, is
not how the general extension rule in Article 3:320 BW
functions (supra No. 47).320 Paradoxically, this means
that the extension introduced to maintain coherence with
the general limitation period rules itself undermines such
coherence because it is being given a different meaning.
On the other hand, the Dutch legislator’s interpretation
in Article 6:193t BW seems to be more consistent with
the Damages Directive than if the extension rules were
applied in the original manner according to Article
3:320 BW. This does not mean that the application of
the extension rules, as they are usually applied under
Article 3:320 BW, is incompatible with the Damages
Directive. Such incompatibility does, however, seem to
be much more likely. For example, imagine a situation
where three of the five years of the limitation period
have passed and the competition authority consequently
needs one year to reach a decision. If the extension rules
in Article 6:193t BW are to be applied in the original
manner as under Article 3:320 BW, this would mean
that the limitation period would only be extended by one
year after the extension ends. In the example, this would
mean that after the decision of the competition authority
is adopted, the limitation period runs for one year. The
extension as a de facto suspension, on the other hand,
adds, on top of that one year, the period corresponding
to the elapsed time during the suspension. Applied to
the example, the limitation period will still be running
for three years. The latter seems to be the solution
proposed by the Damages Directive. Hence, considerable
uncertainty remains about how the extension should be
calculated and interpreted.321

325 C. Spierings, op. cit., 166. In order to define the duration of mediation, the Dutch legislator
has added in the first paragraph of Article 6:193t of the BW that the extension ends when
one of the parties or the mediator has informed the other party in writing that the mediation
has ended or when none of the parties has performed any action in the mediation during a
period of six months. This is inspired by Article 6(1) of the Act of 15 November 2012 and
provides for the implementation of Article 8 Directive 2008/52/EC.
326 For a list of examples, see: C. Spierings, op. cit., 166-167.
327 Ibid., 167.
328 M. Koopmann, op. cit., 19.6.
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on which the last (part of the) infringement ended.329 The
general rules on extension and interruption apply (supra
No. 47). With regard to the absolute limitation period,
Article 3:321, para. 1 sub f BW provides for an extension
when the debtor intentionally conceals the existence
of the debt from the claimant.330 The intention of the
infringer to conceal damages caused by a cartel or the
abuse of a dominant position will often be easier to prove
in competition law cases than in other cases where the
existence of the debt or its enforceability is concealed.331
53. Post-Damages Directive. The Dutch legislator made
use of the possibility to maintain an absolute limitation
period. Article 6:193s BW determines a limitation period
of twenty years, which starts to run on the day following
the day on which the infringement has ceased. This
limitation period rule has been introduced for reasons of
legal certainty and is inspired by the general limitation
rule of Article 3:310, para. 1 BW.332 The latter also has
a duration of twenty years, but differs in terms of the
starting point (supra No. 52). The absolute limitation
period of twenty years would satisfy the requirements of
Recital 36 Damages Directive, i.e., that national rules on
limitation periods should not constitute an unnecessary
obstacle to bringing an action for damages.333 As is the
case with the case law on Article 3:310 BW, an invocation
of the twenty-year limitation period of Article 6:193s
BW could, in certain circumstances, be in conflict
with reasonableness and fairness.334 Article 6:193t BW
regarding the extension and interruption seems to be
applicable (supra No. 49).

329 In favour of the first option: E.-J. Zippro, op. cit., 474; M. Koopmann, op. cit., 19.2. In
favour of the second option: D. F. H. Stein, Verjaring van schadevergoedingsvorderingen
bij voortdurende onrechtmatige daden, NTBR 2019, afl. 11, (61) 69-70. Regarding case
law, a court had to decide when the objective limitation period in the Turkish civil code for
continuous infringements started to run. The court decided that the limitation period started
to run from the date of termination of the (alleged) cartels and opted therefore for the second
option (Court of first instance Oost-Brabant, 27 June 2018, ECLI:NL:RBOBR:2018:3170).
Another court had to rule on the same issue but this time concerning Finnish law and
preferred the second option as well (Court of first instance Amsterdam, 10 May 2017,
ECLI:NL:RBAMS:2017:3166, NJF 2014/314). Those cases did not apply Dutch law, but
foreign law because of their competence. It therefore remains debated which option will be
chosen under Dutch law.
330 This ground of extension is also applicable to relative limitation periods. However, for
relative limitation periods this is rarely used, since the relative limitation periods require
certain knowledge (M. Koopmann, op. cit., 34.2). When the infringer conceals the existence
of the debt, the relative limitation period will not start to run since the claimant has no
knowledge.
331 E.-J. Zippro, op. cit., 474; C. H. Sieburgh, op. cit., 429.

54. Remaining inconsistencies and shortcomings, as well
as some proposals. The goal of this final section is to
identify the most salient remaining inconsistencies and
shortcomings in both the EU and national laws regarding
limitation period rules (post-Damages Directive) and
consequently to suggest amendments in the EU or
national (case) laws.335 In doing so, this section relies on
the findings of the previous sections.

1. Nature of the provisions
on limitation periods
55. Uncertainty regarding the nature of provisions on
limitation periods. An examination of the national
provisions on limitation periods shows that it is not
entirely clear in all Member States whether limitation
periods are of a substantive or of a procedural nature.
While it seems that in most Member States limitation
period rules are considered substantive in nature,336 the
question seems to remain open to a certain extent in
some others (e.g., Belgian and Dutch law). Furthermore,
while in England and Wales the law itself provides that
limitation periods are of a substantive nature, there is no
such explicit indication in Belgian,337 Dutch, French and
German law. Regarding the nature of the Dutch limitation
period rules, the doctrine remains divided. Some authors
consider the Dutch provisions on limitation periods for
competition law damages actions to be of a substantive
nature.338 Others take a more cautious approach and
merely indicate that the fact that the ECJ refers to
limitation period rules as “procedural rules” does not
mean that it necessarily refers to rules that are considered
procedural according to Dutch law.339 In any case, it is
submitted that the absence of an explicit provision in
this regard, in both the EU and national rules, creates
unneeded uncertainty.

335 As mentioned above, the EC will have to review the Damages Directive before the end of
2020 (Article 20 Damages Directive).
336 For a different opinion, see B. Rodger, M. Sousa Ferro and F. Marcos, Transposition Context,
Processes, Measures, and Scope, in The EU Antitrust Damages Directive: Transposition in the
Member States (Oxford University Press, 2018), (411) 435.
337 In Belgium, legal doctrine on the private enforcement of competition law appears to be
opting for a substantive nature. Discussion on this question, especially from a more general
point of view on the nature of limitation period rules, nevertheless remains possible.

333 Ibid. See also: J. L. Smeehuijzen, op. cit., 122, § 1.

338 B. J. Drijber, Privaatrechtelijke handhaving van het mededingingsrecht: nieuwe rechtspraak
en nieuwe wetgeving, Ondernemingsrecht 2016/124, (620) 630. The same author confirmed
this reasoning in a more implicit way as well: B. J. Drijber, Private handhaving en het
weerbarstige leerstuk van verjaring, M&M 2019/3, (120) 123.

334 C. Spierings, op. cit., 168-169.

339 For example: C. H. Sieburgh, op. cit., 361.

332 Memorie van toelichting, Tweede Kamer, vergaderjaar 2015-2016, 34 490, nr. 3, 19.
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56. Nature of limitation rules crucial for applicability
ratione temporis and ratione territoriae. In addition
to having effects on the temporal application of the
limitation period rules (infra No. 58), the question whether
provisions on limitation periods are of a substantive
or procedural nature is of the utmost importance
to determine their applicability ratione territoriae.
In international cases, the court with jurisdiction to hear
a case will have to determine which substantive law(s)
to apply to that case. In cases where several markets
were affected by the anticompetitive conduct, the court
in principle applies various substantive rules, including
limitation period rules. However, as an exception for the
claims arising from infringements that took place after
1 January 2009, Article 6(3)(b) Rome II340 provides that,
where the market is affected in more than one country
and/or the claimant sues more than one defendant,
the claimant may request the uniform application of
the substantive lex fori, provided that the infringement
“directly and substantially affects also the market” in
the forum state. Pursuant to Article 6(3)(b) Rome II, a
claimant could therefore benefit from a more favourable
limitation period than the one which would have been
otherwise applied to him if the court had not applied
the substantive lex fori. The characterisation of the
limitation period as a substantive norm, rather than as
a procedural one, may therefore be of great influence on
the admissibility of a claim in cases where several EU
markets are affected, as is often the case.
57. ECJ Cogeco judgement as a missed opportunity.
Should the EC, when reviewing the Damages Directive,341
decide not to take a clear stance on whether limitation
periods are of a substantive or a procedural nature, the
ECJ could decide usefully on this issue.342 It would not be
the first time that the ECJ would need to decide on the
nature of a limitation period rule. In the context of the
(old) Customs Code,343 the ECJ ruled that the limitation
period in the old Article 221(3) Customs Code is a
substantive rule.344 Other doctrine, however, infers from
ECJ case law that time limitation rules in a wide range of
fields are procedural in nature.345

For that reason, the ECJ Cogeco judgement appears to
be a missed opportunity (supra No. 8)346. In that case,
the ECJ concluded that the Damages Directive did
not apply, without, unfortunately, taking an explicit
stance on the nature of limitation periods.347 In doing
so, the ECJ seems to have preferred to adopt a more
cautious approach than the one it chose in its Manfredi
judgement (supra No. 3). That judgement dealt with the
“procedural autonomy” of the Member States if no EU
rules governing the matter exist, as was the case in the
Manfredi judgement concerning limitation periods.348
The wording in that judgement appeared to imply that
provisions regarding limitation periods are to be regarded
as procedural rules.349 By contrast, the ECJ Cogeco
judgement did not only circumvent this discussion, it
also replaced the wording “detailed procedural rules” with
“detailed rules.”350 This could be interpreted as meaning
that the ECJ finds the discussion about the nature of the
limitation period rules as one that should be dealt with
by the Member States, at least within the limits set by
the Damages Directive. AG Kokott’s Opinion in the
ECJ Cogeco case, on the other hand, did consider that
the provisions of Article 10 Damages Directive are (at
least) not purely procedural ones.351 In any event, it is
submitted that a clear and harmonised position on this
issue at the EU level would bring more legal certainty (for
both claimants and defendants).352

2. Temporal application
58. Unclear temporal application creates legal uncertainty.
The temporal application of the Damages Directive has
raised many doubts.353 Article 22(1) Damages Directive

346 See also P. Kirst, The temporal scope of the Damages Directive: a comparative analysis of
the applicability of the new rules on competition infringements in Europe, SSRN October
2019, 4.
347 ECJ, 28 March 2019, op. cit., Cogeco, para. 33.
348 ECJ, 13 July 2006, op. cit., Manfredi, para. 73 and 77.
349 Although, admittedly, it also seems that the ECJ uses the notion “procedural rules” in a
rather broad way.

341 Pursuant to Article 20 Damages Directive.
342 Similarly, see: B. Rodger, M. Sousa Ferro and F. Marcos, Transposition Context, Processes,
Measures, and Scope, in The EU Antitrust Damages Directive: Transposition in the Member
States (Oxford University Press, 2018), (411) 433-434; P. Kirst, The temporal scope of
the Damages Directive: a comparative analysis of the applicability of the new rules on
competition infringements in Europe, SSRN October 2019, 6-7.
343 Council Regulation (EEC) No. 2913/92 of 12 October 1992 establishing the Community
Customs Code.
344 ECJ, 23 February 2006, case No. C-201/04, ECLI:EU:C:2006:136, Belgische Staat v.
Molenbergnatie, para. 41.
345 E.g., B. Rodger, M. Sousa Ferro and F. Marcos, Transposition Context, Processes, Measures,
and Scope, in The EU Antitrust Damages Directive: Transposition in the Member States
(Oxford University Press, 2018), (411) 434–435 and 459, especially referring to the ECJ
Taricco judgements. See also references in C. Cauffman, op. cit., 285, footnote 35.
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340 Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July
2007 on the law applicable to non-contractual obligations (OJ L 199, 31.7.2007, pp.
40–49).

350 ECJ, 28 March 2019, op. cit., Cogeco, para. 42. The ECJ had already used the same wording
in its Kone judgement as well (ECJ, 5 June 2014, case No. C-557/12, ECLI:EU:C:2014:1317,
Kone, para. 24). As put forward by C. Cauffman, this might be a pure coincidence, but it
could also be a very deliberate decision as the Manfredi judgement took place before and the
Kone judgement after the introduction of the distinction between substantive and procedural
provisions during the trilogue meetings held in 2014 (C. Cauffman, The CJEU Clarifies the
Rules on Antitrust Damages Actions Before and After the Harmonization, CPI 2019, (1) 5).
Interestingly, the EP initially suggested that the national rules implementing the Damages
Directive “should (…) apply only to matters brought before a national court after the date of
the entry into force of this Directive” and “shall not apply to competition law infringements
that are the subject of an action for damages pending before a national court on or before the
date of entry into force of this Directive”(European Parliament, Report on the proposal for a
[Damages Directive], No. A7-0089/2014, 16/86 and 31/86).
351 Opinion AG Kokott 17 January 2019, case No. C-637/17, para. 61 and 63.
352 P. De Bandt and C. Binet, Arrêt “Cogeco” : le droit primaire au secours du demandeur de
dommages et intérêts pour une infraction au droit de la concurrence, JDE 2019, No. 6, (249)
250; P. Kirst, op. cit., 4.
353 For instance: B. Rodger, M. Sousa Ferro and F. Marcos, Transposition Context, Processes,
Measures, and Scope, in The EU Antitrust Damages Directive: Transposition in the Member
States (Oxford University Press, 2018), (411) 433-436. See also R. Amaro and J.-F. Laborde,
op. cit., 9–10. According to these authors, for instance in France, “le régime de la prescription
est une compilation de règles divergentes dont l’application dépend de la date des faits. Ces règles
sont d’un maniement malaisé et peuvent avoir des effets radicalement différents pour les parties
en présence.”
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requires Member States to ensure that its substantive
provisions do not apply retroactively, whilst Article 22(2)
Damages Directive prohibits procedural provisions
to apply to damages actions of which a national court
was seized prior to 26 December 2014.354 Unfortunately,
the Damages Directive provides no guidance on
which provisions are to be considered substantive or
procedural (supra No. 55). As a result, differences exist
between national laws, in contradiction with both the
harmonisation objective of the Damages Directive and
the need for legal certainty.355 Furthermore, the scope
of the prohibition on the retroactive application of the
substantive provisions remains unclear. This prohibition
can be interpreted in several ways. For example, the
legislator in England and Wales decided that the new
substantive provisions apply only to claims where
the infringement (in its entirety) takes place and the
loss or damage is suffered after the entry into force of
Regulations 2017. In France, on the other hand, victims
of infringements for whom a competition damages claim
was not yet time-barred on 11 March 2017 benefit from
the more favourable limitation period provisions adopted
in the French Implementing Acts (supra No. 29). In most
other Member States, the temporal application of the
Damages Directive raises questions, thereby leading to
legal uncertainty.356 The scope of the prohibition to apply
the procedural provisions to damages actions brought
before a national court prior to 26 December 2014 is
less obscure, but as the ECJ confirmed in its Cogeco
judgement, leaves Member States with a certain measure
of discretion.357 National legislators can decide that the
newly implemented procedural rules apply to actions for
damages brought after 26 December 2014, but before the
implementation date, or only to such actions brought
after the expiry of the implementation period or perhaps
sometime in between.358
In any event, old limitation period rules will often
remain applicable for many years to come. Therefore, it is
important to keep in mind that those rules must comply
with the principles of effectiveness and equivalence, as
clarified both by the EFTA Court and the ECJ (supra
No. 7–8 and infra No. 63 and 65).

354 At first, the EP suggested that the newly adopted rules would not apply to competition law
infringements for which damages actions were already pending before a national court or
before the date of entry into force of the Damages Directive (Report on the proposal for a
[Damages Directive], No. A7-0089/2014, 31/86, Article 20a).
355 For examples, see: B. Rodger, M. Sousa Ferro and F. Marcos, Transposition Context,
Processes, Measures, and Scope, in The EU Antitrust Damages Directive: Transposition in the
Member States (Oxford University Press, 2018), (411) 434-435. Interestingly, it appears that
Portugal often opted for a different qualification than the majority of the other Member
States.
356 As indicated, there is a widespread consensus among scholars that the temporal application
of Member State rules is a complex issue. Some scholars identified at least six different
temporal successions of rules in seven researched Member States (see M. Sousa Ferro and
E. Ameye, What to expect from Cogeco: Temporal scope, time-barring and binding effect
of NCA decisions, Competition Law Insight, 8 March 2019, available at: https://www.
competitionlawinsight.com/practice-and-procedure/what-to-expect-from-cogeco--1.htm).
See also P. Kirst, op. cit., 30-31.
357 ECJ, 28 March 2019, op. cit., Cogeco, para. 28–29.
358 Ibid., para. 28. See also P. Kirst, op. cit., 3.
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59. Interpretation consistent with the Damages Directive.
Given the late implementation of the Damages Directive
by most EU Member States,359 complex questions may
arise with regard to the actions brought during the interim
period between the implementation deadline, which was
set on 27 December 2016, and its effective implementation
by the Member State.360 The old limitation period rules361
that would be applicable in those cases must not only
take into account the principles of effectiveness and
equivalence, but should also be interpreted in conformity
with the Damages Directive.362 Such interpretation,
however, is limited by the general principles of law, such
as legal certainty and non-retroactivity, and cannot result
in an interpretation contra legem.363

3. Commencement
60. Knowledge requirement of an “infringement of
competition law” unclear. It often does not remain entirely
clear when a limitation period commences in a specific
case, especially in stand-alone cases. Unfortunately,
Article 10(2) Damages Directive, even though it explicitly
addresses this issue, did not clarify the matter. One of
the knowledge requirements introduced by Article 10(2)
(a) Damages Directive is “the fact that [the behaviour]
constitutes an infringement of competition law.”
The characterisation of a behaviour as an infringement,
however, is a legal question that requires a decision by a
competent competition authority or a judge. How could
an injured party, e.g., a consumer or a SME, (reasonably)
be expected to know that a behaviour is in fact illegal if
no such decision exists? It is submitted that such a degree
of certainty can be inferred only from a competition
authority’s or court’s decision. Interestingly enough,
the Council indeed suggested that “a claimant can
reasonably be expected to have this knowledge as soon as
the decision of the competition authority is published.”364

359 See https://ec.europa.eu/competition/antitrust/actionsdamages/directive_en.html.
360 B. Rodger, M. Sousa Ferro and F. Marcos, Promotion and Harmonization of Antitrust
Damages Claims by Directive 2014/104/EU?, in The EU Antitrust Damages Directive:
Transposition in the Member States (Oxford University Press, 2018), (24) 52.
361 Some Member States have introduced specific temporal rules concerning this interim period,
e.g. France and Germany (see also P. Kirst, The temporal scope of the Damages Directive:
a comparative analysis of the applicability of the new rules on competition infringements
in Europe, SSRN October 2019, 9).
362 See, e.g., C. Cauffman, op. cit., 291.
363 For example, ECJ, 4 July 2006, case No. C-212/04, ECLI:EU:C:2006:443, Adeneler, para. 110.
364 Council of the European Union, Adoption of the general approach on the Commission’s
proposal for a [Damages Directive], Brussels, 2013/0185, No. 15983/13, Recital 27. The
Impact Study 2007 also mentions, “The fact that the [EC] or [an] NCA started proceedings is
normally not held as evidence that the plaintiff should have become aware of the infringement”
(CEPS, EUR and LUISS, Making antitrust damages actions more effective in the EU: welfare
impact and potential scenarios, 21 December 2007, 538, footnote 826).
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It would thus be useful to explicit the circumstances
where the claimant “knows or can reasonably be expected
to know” that the behaviour constitutes an infringement.
As rightly explained elsewhere, “[b]ecause the precise
determination of the existence of an antitrust infringement
is, very often, dependent on access to confidential documents
and on complex economic and legal assessments, injured
parties may be in a position where they ‘suspect’, and may
even ‘believe’, that there was an infringement, but cannot
reasonably be said to ‘know’ it. Knowledge, it may be
argued, requires a degree of certainty which can only derive
from a prior res judicata public enforcement decision, or
from a clear-cut antitrust infringement which has already
been confessed to or where none of its requirements is
reasonably subject to dispute.”366 Therefore, it could be
argued that in cases of clandestine infringements, such as
cartels, limitation periods should start running only after
the infringer(s) publicly confessed its/their participation
in an infringement or when the competition authority
published its decision, as before then victims could not
actually bring an action even if they were suspecting
a cartel. The Dutch and German case law on the old
limitation period rules of Article 3:310 NBW and § 199
BGB could be useful in this regard, as they often (in a
nuanced way) decided that the starting point coincided
with the publication of the infringement decision.367

61. Stand-alone cases and knowledge requirement
of “infringement of competition law”. This issue of
knowledge of the infringement is particularly problematic
in stand-alone cases, where “this raises the spectre of the
limitation period never beginning to run.”368 An elegant
solution to this issue might be the approach adopted in
England and Wales, clarifying that “where the context
requires, references to an infringement of competition law
and to loss or damage (however expressed) include an
alleged infringement and alleged loss or damage” (supra

365 In addition, taking into account the fact that the suspension may end at the earliest one year
after the infringement decision has become final. This could create a paradoxical situation
when the initial decision “immediately” becomes final (e.g., because no parties appeal the
decision). If the Member State chooses interruption, then this would de facto have little
effect as the limitation period commences only after the decision anyway. If the Member State
chooses suspension, however, then that suspension would end at the earliest one year after
the infringement decision. This would mean that a suspension would, in this case, result in a
longer limitation period than an interruption. On the other hand, it can be argued that the
suspension (or the interruption) would not apply at all because the limitation period has not
started running yet when the competition authority is taking action.
366 B. Rodger, M. Sousa Ferro and F. Marcos, Transposition: Key Issues and Controversies, in
The EU Antitrust Damages Directive: Transposition in the Member States (Oxford University
Press, 2018), (440) 458.

No. 24). This appears to lower the threshold, thus making
the knowledge requirement workable in case of standalone claims. On the other hand, this opens the debate of
the bearing of “alleged loss or damage.” At which point
can the claimant (reasonably) be expected to know that
the behaviour constitutes an alleged infringement of
competition law? Clearly, this is a subjective assessment
that needs clarification and application in case law. It is
submitted that in stand-alone cases, the limitation period
should not start to run before the plaintiff has in its
possession at least some evidence (of the infringement)
that puts him or her in a position to bring effectively an
action for damages.

62. “Reasonably expected to know” requirement.
The introduction in the Damages Directive of the
“claimants knows, or can reasonably be expected to know”requirement, which had already been applied under, e.g.,
French law (supra No. 31), is generally more beneficial
for claimants because it indirectly takes into account
the claimant’s effective capacity to bring an action.
As regards the Dutch legislation, however, this is a “step
back” for the claimant because the old general provisions
on limitation periods required actual knowledge in
order for the period to commence. The introduction
of “reasonably expected to know” also takes into
account the negligence of victims who did not take the
necessary measures to acquire knowledge. Consequently,
(presumed) knowledge of victims will probably be
accepted more easily than it would have been under the
old limitation period rules. The German implementation
in this regard is rather controversial since it does not
use the “reasonably expected to know”-requirement, but
opted for the use of “should have known without gross
negligence.” Some legal scholars perceive this requirement
as more lenient and protective towards claimants.369
Furthermore, it should be highlighted that the German
legislator opted for a later starting point of the relative
limitation period: it starts running only at the end of the
year in which the requirements have been fulfilled. In
any event, in its Cogeco judgement,370 the ECJ made it

clear that “account must be taken of the specificities
of competition law cases and in particular of the fact
that the bringing of actions for damages on account
of infringements of EU competition law requires, in
principle, a complex factual and economic analysis”
and that “In those circumstances, (…) national
legislation laying down the date from which the
limitation period starts to run, the duration and the
rules for suspension or interruption of that period
must be adapted to the specificities of competition
law and the objectives of the implementation of the
rules of that right by the persons concerned, so as
not to undermine completely the full effectiveness of
Article 102 TFEU.”
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However, this would imply (in an unacceptable way) that
the relative limitation period never commences in the
case of stand-alone actions. Furthermore, the suspension
or interruption due to a competition authority’s action
would in such a scenario matter only after a decision has
been adopted (without being final yet).365

367 It seems to be frequently the case in practice that defendants argue that the limitation
period starts to run as of the day a press release is published announcing that dawn raids
have been carried out by competition authorities. While such press releases indicate that
an investigation is ongoing, they usually do not provide potential victims of an alleged
infringement with sufficient information and evidence to bring an action “effectively.”
368 B. Rodger, M. Sousa Ferro and F. Marcos, Transposition: Key Issues and Controversies, in
The EU Antitrust Damages Directive: Transposition in the Member States (Oxford University
Press, 2018), (440) 458.

369 Ibid.
370 ECJ, 28 March 2019, op. cit., Cogeco, para. 46–47.
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4. Duration
4.1. Relative limitation period
63. Observations regarding provisions on relative
limitation periods. Regarding the duration of
relative limitation periods, several observations
stand out. Firstly, Article 10 Damages Directive
imposes a minimum five-year duration, not a
mandatory one. Consequently, even though most
Member States opted for the proposed five-year
limitation period, England and Wales decided to
maintain its six-year limitation period. On the one
hand, the preservation of such an extra year can
be cheered upon, as an additional year to bring a
damages action cannot be considered as excessive
given the complexity of those cases.371 On the other
hand, from a harmonisation perspective this, of
course, does not contribute to a level playing field
across the EU.
Secondly, it must be noted that the Damages
Directive does not include any specific limitation
period provisions regarding contribution actions
between infringers, which thus remain different in
various Member States.372 It is rather unfortunate
that the EU legislator omitted to harmonise
this aspect, taking into account the importance
given by the Damages Directive to the joint and
several liability of infringers (Article 11 Damages
Directive). This will likely cause additional disputes
between co-infringers.

Lastly, at first sight, it is striking to see that most
Member States appear to have “forgotten” about
Article 11(4) Damages Directive. As mentioned
(supra No. 5), the immunity recipient is jointly and
severally liable to other injured parties than its own
direct or indirect purchasers and providers, only if
those parties cannot obtain full compensation from
the other co-infringers. Consequently, claimants
will often bring their claim against the immunity
recipient only after it became clear that they would
otherwise not receive full compensation. In that
regard, Article 11(4) Damages Directive requires
Member States to ensure that the applicable
limitation periods are reasonable and sufficient to
allow injured parties to bring such actions. Amongst
the researched Member States, only France and
Germany have explicitly taken this requirement
into consideration. In France, according to Article
482-1 Commercial Code the applicable five-year
limitation period does not start to run vis-à-vis
the immunity recipient as long as the victims have
not been in a position to bring an action against
the co-infringers of the immunity recipient (supra
No. 33). In Germany, § 33h Abs. 8 GWB provides

Thirdly, in any event, the (pre-Damages Directive)
national provisions on limitation periods need to
comply with the requirements as set forth by the
ECJ Cogeco judgement.373 Therefore, all limitation
periods that are shorter than five years, that do not
provide for a suspension during the investigations
carried out by a competition authority, or a
commencement date taking into account the
(actual or potential) knowledge of the infringement
and the infringer, are exposed to being considered
as incompatible with the effectiveness principle.
Questions in this regard could also arise in the case
of continuous infringements. If the knowledge
requirements are met during the infringement
and the harm is suffered on a daily basis, national
legislation, e.g., Belgian and Dutch laws (supra
No. 13 and 46), might provide that the limitation
period commences each day for the harm suffered
on that day. This could mean that part of the

that the five-year limitation period does not start to run
against the immunity recipient (or the SME) until the end
of the year in which the victims were unable to obtain
full compensation from the co-infringers (supra No. 40).

371 According to a report of the Cartel Working Group of the International Competition
Network, 2019, 5, available at: https://www.internationalcompetitionnetwork.org/
wp-content/uploads/2019/07/CWG_Privateenforcement-2019.pdf: “To promote actual
compensation, jurisdictions should strive for limitation periods that are long enough to
accommodate claimants, yet not so long as to frustrate out-of-court settlements between the
parties.”

374 EC, Commission staff working paper accompanying the White Paper, SEC(2008) 404,
para. 234.

372 Germany for example has inserted a limitation period for contribution actions (§ 33 Abs.
7 GWB).
373 ECJ, 28 March 2019, op. cit., Cogeco.

160

damages action is time-barred even before the
infringement itself has ceased. The EC seems to
have derived from the ECJ Manfredi judgement
that such a scenario would be incompatible with
the effectiveness principle.374 It may therefore be
expected that further cases will be referred to the
ECJ on the compatibility of pre-Damages Directive
limitation period rules with that principle.

As regards the other Member States, it appears that
the general rules on interruption and/or suspension
must be taken into account. For example, according
to Articles 1206 and 2249 Belgian Civil Code, the
interruption of the limitation period affects all
joint and severally liable co-infringers that are liable
for the same obligation (supra No. 17). However,
situations might occur in which one could question
whether the immunity recipient can be considered
jointly and severally liable on the moment that
the interruption/suspension ground takes place.375
If so, in order to be compatible with Article 11(4)
Damages Directive, the general rules must be
interpreted in such a way that those immunity
recipients are/were indeed (possibly retroactively)
jointly and severally liable at the time in order to

375 As Article 11(4) Damages Directive stipulates that the immunity recipient is jointly and
severally liable to other injured parties than its direct or indirect purchasers or providers,
only where full compensation cannot be obtained from the other infringers. It is plausible
that the claimant realises that he or she cannot receive full compensation, only after the
damages action has been granted. In such a scenario, the interruption/suspension grounds
regarding the co-infringers already took place before the immunity recipient “became”
jointly and severally liable, which would mean that those grounds would not yet apply to the
damages action against the immunity recipient.
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4.2 Absolute limitation period
64. Applicability of the Damages Directive
provisions on absolute limitation periods. Pursuant
to Recital 36 Damages Directive, Member States are
allowed to maintain or introduce absolute limitation
periods, provided that their duration comply with the
effectiveness principle.376 The corpus of the Damages
Directive, however, does not include any specific provision
mirroring Recital 36, thus making it unclear which
provisions might be applicable in that regard. It appears
that Article 11(4) Damages Directive, which addresses the
reasonable and sufficient limitation periods applicable to
the jointly and severally liable immunity recipient (supra
No. 5 and 63), applies to absolute limitation periods
as well, as it refers to “any limitation period,” i.e., both
relative and absolute limitation periods. The knowledge
requirements of Article 10(2)–(3) Damages Directive, on
the other hand, do (logically) not apply. The provisions
on the cessation of the infringement, the minimum fiveyear duration and the suspension (or interruption) in the
case of a competition authority’s (investigative) action or
consensual dispute resolution seem to be in a grey zone.
On the one hand, one could argue that the Damages
Directive does, in principle, not regulate absolute
limitation periods and leaves it open to the Member
States to adopt such a limitation period or not (as
provided for by Recital 36 Damages Directive). On the
other hand, it could also be argued that those provisions,
at least textually, make no distinctions regarding the
nature of the limitation periods. Unfortunately, Member
States that maintained an absolute limitation period,
such as Belgium, France and Germany, did not clarify
this point. By way of example, in Belgium it appears that
the interruption because of an investigative action by
a competition authority does not apply to the absolute
twenty-year limitation period (supra No. 19). In France as
well (supra No. 35), courts have not had the opportunity
yet to decide whether the twenty-year absolute limitation
period would start running even if the victim had never
learnt about the illegal behaviour.

65. Compatibility of absolute limitation periods
with effectiveness principle and ECtHR case law.
It can be argued that it would be incompatible with the
ECJ Manfredi377 and Cogeco judgements378 and with the
spirit of the Damages Directive (especially focussing on
the principle of effectiveness) if a claim is time-barred
before the competition authority has reached a (final)
infringement decision.379 As a rule, all national provisions

376 The part on absolute limitation periods in Recital 36 Damages Directive has been included
in line with the suggestions of the Council (2013/0185, No. 15983/13, Recital 27) and the
EP (No. A7-0089/2014, Recital 26).
377 ECJ, 13 July 2006, op. cit., Manfredi.

on absolute limitation periods need to comply with the
effectiveness principle. In Germany for instance, questions
have been raised by the legal doctrine concerning
absolute limitation periods. As explained above (supra
No. 42) German law provides for two absolute limitation
periods: a shorter one of ten years, which starts to run
from the date on which the claim arose and after the
infringement has ended, and a longer one of thirty years,
which starts to run from the date of the infringement,
according to § 33 GWB, that caused the damage. It is
the compatibility of the absolute limitation period of
ten years that has been questioned.380 By contrast, in
the Netherlands for instance, it is likely that the twentyyear limitation period, in so far as it starts to run from
the moment the infringement has ceased, is compatible
with the effectiveness principle.381 In both countries, the
provisions on suspension/extension and interruption
seem applicable to absolute limitation periods, reducing
the chance that they would be incompatible with the
effectiveness principle. In general, it should also be noted
that national absolute limitation periods pre- and postDamages Directive must comply with the requirements
of the ECtHR case law (supra No. 9). Hence they have to
be interpreted in a way that there can only be an absolute
limitation period if it does not time-bar the claim before
the infringement ceased and the injured party knew or
should have known about it.

5. Suspension and Interruption
66. National diversity remains despite harmonisation
attempt. The Damages Directive harmonised only
“the tip of the iceberg” concerning the provisions on
suspension and interruption of limitation periods.
Even within that harmonisation, a certain measure of
discretion is left open for the Member States. As a result
(a lot of) diversity remains. For example, as allowed by
the Damages Directive, some Member States opted for
the limitation period to be suspended if a competition
authority takes (investigative) action (e.g., England
and Wales, and Germany), whilst others opted for an
interruption of the limitation period (e.g., Belgium and
France). The choice of the Dutch legislator in this regard,
i.e., extension instead of suspension, is rather ambiguous.
It interprets the extension in Article 6:193t NBW in such a
way that the difference between suspension and extension
would be insignificant. This way, the Dutch legislator
seems to imply that the extension is de facto a suspension,
which differs strongly from the usual interpretation of
extension under the general rules in Article 3:320 NBW.
In essence, the exact meaning of extension under Dutch
law and the way it should be calculated remains unclear
(supra No. 47).382
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make sure that the interruption/suspension grounds
apply to damages actions against them as well.

380 B. Rodger, M. Sousa Ferro and F. Marcos, Transposition: Key Issues and Controversies, in B.
The EU Antitrust Damages Directive: Transposition in the Member States (Oxford University
Press, 2018), (440) 459.

378 ECJ, 28 March 2019, op. cit., Cogeco.

381 Memorie van toelichting, Tweede Kamer, vergaderjaar 2015-2016, 34 490, nr. 3, 19. See also:
J. L. Smeehuijzen, op. cit., 122, § 1.

379 As previously mentioned regarding Belgian law, it seems plausible that the Belgian
Constitutional Court in such a scenario would decide that the rights of the injured party are
disproportionally infringed (similar to its judgement of 10 March 2016).

382 See also: J. Kortmann and S. Mineur, The Netherlands, in The EU Antitrust Damages
Directive: transposition in the Member States (Oxford University Press, 2018), (270) 278–
279.
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Another example of diversity in this regard is the choice
of the German legislator to add an additional suspension
ground. The limitation period is suspended when the
claimant brings an action against the infringer to obtain
information or produce evidence in accordance with
§ 33g GWB, which is a ground for suspension that is
not provided for in the Damages Directive. Concerning
the interruption, it is interesting to note that it may be
triggered rather easily under Dutch law (supra No. 47).
Therefore the added value of the suspension ground
introduced by the Damages Directive (and implemented
in Article 6:193t NBW) is rather limited. As injured
parties have a choice between opting for extension or
interruption, they will most likely opt for the latter.
In any event, in its Cogeco judgement, the ECJ made
it clear that the effectiveness principle precludes short
limitation periods that cannot be subject to a suspension
or interruption for the duration of proceedings by a
national competition authority or by a review court
leading to a final decision.383

67. Suspension for infringers jointly and severally
liable. Unfortunately, the scope and meaning of many
concepts dealing with suspension and interruption
remain unclear, e.g., when does a consensual dispute
resolution process giving rise to suspension begin and
end?384 Especially the provision on the ending of the
suspension (at the earliest one year) after the final
infringement decision is adopted will probably trigger
much discussion in damages actions that involve jointly

and severally liable infringers. For example, does the
limitation period start to run against a non-appealing
infringer (e.g., immunity recipient) if another or other
infringers appeal the competition authority’s decision?
What if the infringer appeals against the level of the fine
only and not against the actual infringement decision?
The English pre-CRA case law on the CAT might
provide useful guidance in this matter (supra No. 25).
This would mean, firstly, that the limitation period would
start to run once an individual applicant’s right to appeal
has expired and secondly, that only an appeal against the
infringement itself has a suspensive effect. On the other
hand, one might question whether those solutions are
compatible with the principle of effectiveness.

V. Conclusion
68. Call for clarification. This article shows in essence
that, despite the adoption over the past fifteen years of
limitation period provisions increasingly favourable to
competition law victims, there still remains numerous
inconsistencies and shortcomings in the EU and Member
States limitation period rules. While the ECJ has played
a crucial role in defining the scope of such rules, it is
submitted that the EC should take advantage of its duty
to revisit the Damages Directive before 27 December
2020 to provide clearer and uniform answers to the many
questions raised in this article. n

383 ECJ, 28 March 2019, op. cit., Cogeco, para. 51.
384 In that regard, reference can be made to para. 22 of Sch. 8A CA 1998 that deals with
such questions according to English and Welsh law (supra No. 24). See also The Netherlands
(supra No. 50).
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ABSTRACT
Any person who wishes to challenge
a Commission decision authorising
the granting of aid to a competitor must
be directly and individually concerned by
such aid, in accordance with Article 263(4)
TFEU. According to the case law, this is
particularly the case if the market position
of this person is “substantially affected”
by the aid in question, which, judging by
the success rate for this type of action, is
similar to a probatio diabolica. At the same
time, access to the EU courts for competitors
of aid scheme beneficiaries seems to have
been greatly facilitated, especially since
the Montessori judgment. Following an
analysis of the admissibility rules applicable
to appeals lodged by competitors, depending
on whether they contest a decision on an
individual aid or on an aid scheme, this
article reflects on the existing gap between
these two admissibility regimes, its legitimacy
and the possibility of a form of convergence
in the future, in order to achieve a more effective
judicial protection of the European litigant.

Admissibility
of appeals lodged
by competitors after
the Montessori
judgment –
La possibilité
d’une île
1. The possibility of challenging the legality of acts of a public authority is one
of the essential attributes of the rule of law. It reflects the submission of such an
authority to the rule of law.1 The concept of the rule of law includes the principle
of effective judicial protection, which enables litigants to assert the rights that
they derive from the legal order.2 This principle has been reaffirmed in Article 47
of the Charter of Fundamental Rights of the European Union with regard to the
rights guaranteed by EU law.
2. The action for annulment instituted by Article 263 of the Treaty on the
Functioning of the European Union (TFEU) is at the heart of the European
legal order, allowing direct control of the legality of the acts of the Union before
the Court of Justice of the European Union (hereinafter “the Court”).3 It is the
most effective way of ensuring the respect of EU law by its institutions.4
3. The purpose of the action for annulment, as conceived in the founding treaties
of the Union, is not, however, to allow any person to contest, in the public interest,
the legality of EU acts.5 Individuals who intend to challenge the lawfulness of an
EU act must indeed meet a number of conditions relating to standing, which
explains why they are commonly referred to as “unprivileged applicants” before
the EU judicature.
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4. The admissibility of an action for annulment brought by individuals depends
on the intensity with which they are affected by the contested act. In that sense,
the rules on the admissibility of actions for annulment introduce a certain

1 J. Van Meerbeeck and A. Van Waeyenberge, Les conditions de recevabilité des recours introduits par les particuliers : au cœur du
dédale européen, in Les innovations du Traité de Lisbonne : incidences pour le praticien, N. Sadeleer, H. Dumont, P. Jadoul and
S. Van Drooghenbroeck (eds.), Brussels, Bruylant, 2011, p. 167.
* The opinions expressed in this contribution are
purely personal. The authors would like to thank
Pauline Sabouret for her precious contribution
in reviewing this article and their spouses and
children for their continued support and patience
at the time of writing this article.
A French version of this article is available
in Concurrences’ online supplement.

2 On the link between the value of the rule of law and the right to effective judicial protection in the European Union, see judgment
of 28 March 2017, Rosneft, C‑72/15, EU:C:2017:236, para. 73.
3



4



5



K. Lenaerts, I. Maselis and K. Gutman, EU Procedural Law, Oxford University Press, 2014, p. 254.
See, on the appropriateness of the action for annulment in deciding questions of validity of a Union act, the Opinion of Advocate
General F. G. Jacobs in Unión de Pequeños Agricultores v. Council, C-50/00 P, EU:C:2002:197, para. 36–49.
R. Barents and H. E. Breese, Remedies and Procedures before the EU Courts, Kluwer, 2016, p. 218.
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“hierarchy (…) of damaged interests” by preventing
litigants “who would only be affected in an (…) indirect
way, to challenge retroactively situations accepted by those
directly affected.”6
5. Before the entry into force of the Lisbon Treaty, the
action for annulment was open only to the addressees
of the contested measure or to persons who, although
not addressees, were directly and individually concerned
by that act7. The Court interpreted the concept of
“individual concern” narrowly8 in its judgment of 15 July
1963, Plaumann,9 as requiring the contested act to affect
those persons “by reason of certain attributes which are
peculiar to them or by reason of circumstances in which
they are differentiated from all other persons and by virtue
of these factors [to] distinguish them individually just as in
the case of the person addressed.”10
6. This case law has been applied in all types of litigation,
including state aid. As a result, access to the courtroom
has been limited for undertakings challenging the
lawfulness of Commission decisions authorizing the
granting of individual aid to a competitor (I.).
7. Since the entry into force of the Lisbon Treaty,
individuals may also bring an action for annulment as
regards any regulatory act which concerns them directly
and does not contain implementing measures. This is
the third situation referred to in Article 263(4) TFEU11
and the one that was effectively declared to be applicable
to competitors of beneficiaries of an aid scheme by the
Court in its judgment of 6 November 2018, Montessori12
(II.).
8. There is thus a questionable gap as regards access to the
EU courts by competitors of beneficiaries of state aid,
depending on whether they contest a decision concerning
an individual aid or an aid scheme. This gap, together
with other elements, may, however, create a favourable
environment for some form of convergence in the future
(III.).

I. Admissibility
of appeals lodged
by competitors
of beneficiaries
of individual aid:
A courtroom still
closed
9. The admissibility of actions for annulment brought
against individual aid decisions has been subject to
considerable criticism by both academics13 and advocates
general.14
10. “Individual aid” is defined in Article 1(e) of
Regulation (EU) 2015/1589 laying down detailed rules
for the application of Article 108 of the Treaty on the
Functioning of the European Union15 (hereinafter “the
Rules of Procedure”) as “aid that is not awarded on the
basis of an aid scheme and notifiable awards of aid on the
basis of an aid scheme.”
11. Two types of actions may be brought by competitors
against individual aid: first, an action based on
the infringement of procedural rights, against the
Commission decision not to initiate the formal
investigation procedure under Article 108(2) TFEU and,
secondly, an action to challenge, on the substance, the
legality of the Commission decision taken at the end
of the preliminary examination phase (decision finding
no state aid or decision not to raise objections) or of
the formal investigation procedure (positive decision or
negative decision).
12. Despite significant progress towards easing the
conditions for the admissibility of actions based on
infringement of procedural rights brought by competitors
of beneficiaries of individual aids (1.), the approach of
the EU courts remains restrictive (2.).

164

6



7

Article 230(4) of the Treaty establishing the European Community.
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This expression (free translation) is from the Government Commissioner M. Théry, used in
relation to the action for misuse of powers brought before the administrative court in France
(Opinion in CE, Section, 28 May 1971, Damasio, No. 78951, p. 391).

Opinion of Advocate General F. G. Jacobs in Unión de Pequeños Agricultores v. Council, cited
in para. 2 above, para. 2.
Judgment of 15 July 1963, Plaumann v. Commission, 25/62, EU:C:1963:17 (hereinafter
“the Plaumann judgment”or “the Plaumann case law”).

10



11



12



Ibid., p. 223.
Hereinafter “the last limb of Article 263(4) TFEU.”
Judgment of 6 November 2018, Scuola Elementare Maria Montessori v. Commission, joined
cases C-622/16 P to C-624/16 P, EU:C:2018:873 (hereinafter “the Montessori judgment”
or “Montessori”).

13 C
 ritics are countless, see F. Mariatte, Développements récents sur les questions de
recevabilité des recours dans le contentieux des aides d’État, in Contentieux de l’Union
européenne – Questions choisies, S. Mahieu (ed.), Larcier, 2014, p. 259.
14 See, in particular, Opinions of Advocate General F. G. Jacobs in Commission
v. Aktionsgemeinschaft Recht und Eigentum, C‑78/03 P, EU:C:2005:106, para. 101– 102
and 138–141; of Advocate General Y. Bot in Germany and Others v. Kronofrance,
joined cases C‑75/05 P and C‑80/05 P, EU:C:2008:140, para. 68– 76; and of Advocate
General P. Mengozzi in British Aggregates v. Commission, C‑487/06 P, EU:C:2008:419,
para. 54‑88.
15

OJ L 248, 24.09.2015, p. 9.
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13. While it may be difficult, in practice, for competitors
of beneficiaries to challenge the substance of the decisions
adopted by the Commission without opening the formal
investigation procedure, since this examination phase
is most often confidential and does not provide for any
third parties’ intervention,16 the Court, in its judgments
of 19 May 1993, Cook,17 and of 15 June 1993, Matra,18
created an alternative remedy by allowing the competing
undertakings of the beneficiary of an aid to claim the
infringement of their procedural rights and, in particular,
of their right to be heard under Article 108(2) TFEU.
14. As repeated since then in other judgments, the Court,
having recalled that it was necessary to distinguish, on
the one hand, the preliminary examination phase set
up by Article 108(3) TFEU, which is only intended to
shape the Commission’s initial opinion on the partial or
total compatibility of an aid, and, on the other hand,
the examination phase of Article 108(2) TFEU, which
authorizes interested parties to “submit their comments,”
held that “[w]here, without initiating the procedure of
Article [108(2) TFEU], the Commission finds, on the basis
of [Article 108(3) TFEU], that an aid is compatible with the
[internal] market, the persons intended to benefit from those
procedural guarantees [i.e., the right to submit observations]
may secure compliance therewith only if they are able to
challenge that decision by the Commission [not to open the
formal investigation procedure] before the Court.”19
15. Thus, it was on the basis of the protection of their
procedural rights (since the undertakings were not able
to submit observations before the final decision) that
the undertakings were entitled, in Cook and Matra, to
challenge the decision of the Commission not to open the
formal investigation procedure. Where the appeal seeks to
safeguard the procedural rights that the applicant derives
from Article 108(2) TFEU, the status of “interested
party,” defined very broadly in Article 1(h) of the
Rules of Procedure and explicitly including competing
undertakings, is sufficient to individualize any applicant
who challenges a decision not to open the formal

investigation procedure under Article 263(4) TFEU.20
The applicants enjoy a “procedural privilege”21 because
they do not have to show that they are individually
concerned by the decision of the Commission within the
meaning of the Plaumann judgment.
16. If the EU judicature seems to have initially taken a
strict approach insofar as identifying the subject-matter
of the action in the application is concerned, by requiring
the applicant to expressly indicate22 that the Commission
has infringed the obligation to open the formal
investigation procedure, the Court has eventually relaxed
its conditions of admissibility by waiving the requirement
that the application formally indicates, for the purposes
of admissibility, that it seeks the annulment of a “decision
not to open the formal investigation procedure.”23
17. The relaxation of the conditions of admissibility for
actions for annulment brought by an “interested party”
goes hand in hand with the increased vigilance of the
EU judicature as to whether the Commission should
have opened the formal investigation procedure in the
light of the existence of “serious difficulties.” Indeed,
in several recent judgments, the General Court of the
European Union (hereinafter “the General Court”)
has censured the Commission for not having opened
the formal investigation procedure in the presence of
such difficulties. In the judgment of 13 December 2018,
Scandlines Denmark,24 it did not hesitate to check the
method of calculation of the internal rate of return (IRR)
in order to conclude that those “serious difficulties”
existed. Similarly, in the judgment of 15 November 2018,
Tempus Energy,25 delivered in an extended chamber, the
General Court stated that, in order to be able to carry
out a sufficient examination under state aid rules, the
Commission “[was] not obliged to limit its analysis to the
information contained in the notification of the measure at
issue,” thus placing a sizeable burden on the investigations
of the Commission.26
18. While this case law further opens the courtroom to
competitors of aid beneficiaries, the approach nevertheless
remains rather formalistic insofar as access to the EU
judicature is conditioned upon the formal invocation of
a plea alleging infringement of the applicant’s procedural

20 Judgment of 12 May 2016, Hamr – Sport v. Commission, T-693/14, not published,
EU:T:2016:292, para. 36; see also, to that effect and by analogy, judgment of 24 May
2011, Commission v. Kronoply and Kronotex, C-83/09 P, EU:C:2011:341, para. 48.
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1. Standing to bring proceedings
against a Commission decision
adopted at the end of the
preliminary examination phase:
Still a strict interpretation as to
the qualification of the subjectmatter of the action

21 F. Mariatte, cited in para. 9 above, pp. 268–269.
22 Judgment of 13 December 2005, Commission v. Aktionsgemeinschaft Recht und Eigentum,
C‑78/03 P, EU:C:2005:761, para. 65.
16



17



18



19



23



24



25



26



M. Karpenschif, Droit européen des aides d’État, Brussels, Bruylant, 2017, p. 288.
Judgment of 19 May 1993, Cook v. Commission, C-198/91, EU:C:1993:197.
Judgment of 15 June 1993, Matra v. Commission, C‑225/91, EU:C:1993:239.
Cook v. Commission, para. 23 and Matra v. Commission, para. 17, both cited in para. 13
above. See, on this development, A. de Moncuit and I. Signes de Mesa, Droit processuel des
aides d’État, Bruylant (forthcoming).

Commission v. Kronoply and Kronotex, cited in para. 15 above, para. 51–59. On this
development, see A. de Moncuit and I. Signes de Mesa, cited in para. 14.
Judgment of 13 December 2018, Scandlines Danmark and Scandlines Deutschland
v. Commission, T-630/15, not published, EU:T:2018:942, para. 195–220.
Judgment of 15 November 2018, Tempus Energy and Tempus Energy Technology
v. Commission, T-793/14, EU:T:2018:790.
Ibid., para. 69.

Concurrences N° 4-2019 I Legal practices I Aymeric de Moncuit, Valérie Noël I Admissibility of appeals lodged by competitors after the Montessori judgment…

165

rights. If the “magic formula”27 of the violation of
procedural rights is not invoked, an interested party
may have its appeal declared inadmissible unless it could
demonstrate that it is individually concerned by the
contested decision within the meaning of the Plaumann
case law.28

2. Standing to bring
proceedings against a
Commission decision adopted
at the end of the formal
investigation procedure:
The tightening of the
conditions for admissibility
19. When applicants question the validity of a
Commission decision as such, they must show that they
have a special status within the meaning of the Plaumann
case law, i.e., that the decision “affects them because of
certain qualities which are particular to them or because of
a factual situation which characterizes them in relation to
any other person,”29 the mere status of “interested party”
not being sufficient to open the courtroom. Similarly, the
mere participation of an applicant in the preliminary
investigation phase, regardless of whether the latter
lodged a complaint with confidence after notification of
the aid30 or was the author of the complaint initiating the
procedure,31 does not make it possible to consider that
it is, in its sole capacity as the author of the complaint,
individually concerned by the decision adopted at the
end of that procedure. The applicant must demonstrate
that its market position is “substantially affected” by
the aid that is the subject of the Commission’s decision.
However, the demonstration of this “substantial
affectation,” when looking at the success rate of appeals
lodged by competitors of aid recipients, is often similar
to a probatio diabolica.
20. At the outset, however, it seems that the Court
did not wish to stress the criterion relating to the
substantial affectation of the applicant’s position on the
market. On the contrary, the emphasis was put on the
applicant’s involvement in the procedure leading to the
Commission’s decision authorizing the granting of the
aid. The judgment of 28 January 1986, Cofaz,32 made it

27



28



S. Thomas, Le rôle des concurrents dans les procédures judiciaires concernant des régimes
d’aides d’État ou des aides individuelles. Montessori : le début d’une révolution ?, in Revue
des affaires européennes, M. Merola (ed.), 2019 (forthcoming).
See, for example, order of 11 April 2018, Abes v. Commission, T-813/16, not published,
EU:T:2018:189. See also judgment of 15 January 2013, Aiscat v. Commission, T-182/10,
EU:T:2013:9, para. 44–47 and the case law cited.


29 See
para. 5 above.

21. However, the lack of substantial affectation of the
applicant (which was likely to prevent admissibility)
gradually turned into a positive criterion, to become the
primary criterion in the examination of admissibility.33
This could suggest a narrowing of the conditions
for admissibility, since the evidence of a substantial
affectation of the market position is more difficult to
establish than the condition of significant participation
in the proceedings.
22. However, the evolution of the case law between
1985 and 2004 shows that, at first, no narrowing of the
conditions for admissibility occurred. On the contrary,
the condition relating to individual affectation was
frequently validated at that time34 on the basis of three
criteria: the existence of direct competition between the
beneficiary of the aid and the applicant, a high degree of
market concentration and the existence of overcapacity
on the market.35 As an experienced commentator on
litigation before the EU courts put it at that time “[t]he
opening of the appeal against a Commission decision to
authorise aid appeared to be very broad.”36
23. The tightening of the case law on admissibility came
about in 2004, following the Deutsche Post37 order, in a
context marked, on the one hand, by the Jégo-Quéré38
judgment in which the Court censured the General
Court for trying to broaden the concept of individual

33

S ee the judgments of 27 April 1995, ASPEC and Others v. Commission, T-435/93,
EU:T:1995:79, para. 65–71 and of 27 April 1995, AAC and Others v. Commission,
T-442/93, EU:T:1995:80, para. 47–51, where the Court accepted that the applicants could
demonstrate an individual affectation by circumstances other than the participation in the
proceedings and, in this case, by showing a substantial affectation of their position by the
decision authorizing the aid.

34

 o our knowledge, the first judgments declaring actions inadmissible date back to 1998
T
(order of 18 February 1998, Comité d’entreprise de la Société française de production and
Others v. Commission, T-189/97, EU:T:1998:38, judgment of 15 September 1998, BP
Chemicals v. Commission, T-11/95, EU:T:1998:199). However, the General Court’s finding
of inadmissibility against the applicants seems to be in line with the criteria laid down in
the previous case law.

35

S ee judgments of 2 February 1988, Kwekerij van der Kooy and Others v. Commission, joined
cases 67/85, 68/85 and 70/85, EU:C:1988:38; ASPEC and Others v. Commission, cited in
para. 21 above; AAC and Others v. Commission, cited in para. 21 above; of 6 July 1995,
AITEC and Others v. Commission, T-447/93 to T-449/93, EU:T:1995:130; of 22 October
1996, Skibsværftsforeningen and Others v. Commission, T-266/94, EU:T:1996:153; and of
5 November 1997, Ducros v. Commission, T-149/95, EU:T:1997:165.

30 Judgment of 10 July 2012, Smurfit Kappa Group v. Commission, T-304/08, EU:T:2012:351,
para. 56.

36 J.-M. Belorgey, La sécurité juridique des décisions d’octroi d’aides publiques au regard du
droit communautaire, AJDA, Paris, a.56n.5 (Mai 2000), pp. 369–468 (free translation).


31 Judgment
of 9 July 2009, 3F v. Commission, C-319/07 P, EU:C:2009:435, para. 95.

37 Order of 27 May 2004, Deutsche Post and DHL v. Commission, T-358/02, EU:T:2004:159
(hereinafter “the Deutsche Post order”).

32 J udgment of 28 January 1986, Cofaz and Others v. Commission, 169/84, EU:C:1986:42,
para. 24–25.
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a condition for the admissibility of the appeal that the
applicant “was at the origin of the complaint which led
to the opening of the investigation procedure, (…) that
its views were heard during that procedure and (…) that
the conduct of the procedure was largely determined by its
observations (…)[if] however, [its] position on the market is
substantially affected by the aid which is the subject of the
contested decision.” The criterion based on substantial
affectation therefore appeared to be a negative criterion
likely to prevent admissibility, which was established, in
the first place, on the basis of the intensity of participation
in the examination procedure.

38 Judgment of 1 April 2004, Commission v. Jégo-Quéré, C-263/02 P, EU:C:2004:210.
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24. In the Deutsche Post order, delivered in an extended
chamber, the General Court made a “return” to a strict
interpretation of the Plaumann judgment and considered
that the applicants had not adduced any evidence to
show the “particularity of [their] competitive situation
on the Italian postal market.”39 In that case, one of the
applicants claimed that it was a member of one of the
three main competing companies of the Italian postal
operator and that its market share had decreased from
8% to 6.6% while, during the same period, that of the
Italian postal operator had increased from 14% to 21%.
25. Since then, it has become apparent that, with a few
exceptions,40 the EU courts have almost systematically
ruled that appeals challenging the legality of decisions
adopted in the field of state aids are inadmissible, in the
absence of evidence that the position of the competitor
appealing the decision is particularly affected.41
26. The fact that the applicant has lodged a complaint, that
it has participated in the administrative procedure or that
the conduct of that procedure has been largely determined
by its observations, far from being considered as necessary
or sufficient conditions for the purpose of demonstrating
the applicant’s individual affectation, are in fact no longer
even taken into account as relevant elements.42
27. This trend was recently confirmed in the Whirlpool
judgment of 22 June 2016,43 where the Court held, in
accordance with existing case law (and in particular with
the Deutsche Post order), that there was no evidence that
the applicant “would have been more capable than an
average competitor of capturing the demand resulting from
the disappearance of FagorBrandt.”
28. The same strictness can be observed in the very recent
judgments of 11 July 2019, Air France,44 and of 12 April
2019, Deutsche Lufthansa,45 both delivered in extended
chambers. In the first of those judgments, the General

39

Deutsche Post order, para. 38, 41 and 43.


40 Judgments of 21 October 2004, Lenzing v. Commission, T‑36/99, EU:T:2004:312; of 13
September 2006, British Aggregates v. Commission, T‑210/02, EU:T:2006:253; of 12 December
2006, Asociación de Estaciones de Servicio de Madrid and Federación Catalana de Estaciones de
Servicio v. Commission, T‑95/03, EU:T:2006:385; Aiscat v. Commission, cited in para. 18 above;
and of 3 December 2014, Castelnou Energía v. Commission, T‑57/11, EU:T:2014:1021.


41

See F. Pastor-Merchante, The Role of Competitors in the Enforcement of State Aid Law, Hart
Publishing, 2017, pp. 166–167.


Court considered, on the basis of Whirlpool inter alia,46
that, even if the applicant (Air France) and the alleged
beneficiary of the aid (Ryanair) were the main users of
Marseille Provence Airport, Air France had not provided
any evidence making it possible to conclude that its
competitive position was substantially affected on that
market by the aid in question.47
29. Such a line of case law goes in the opposite direction
of the one that seems to have been initiated by the
Montessori judgment.

II. Admissibility
of appeals lodged by
competitors of aid
scheme beneficiaries:
The opening of
the courtroom by the
Montessori judgment
30. The Lisbon Treaty has relaxed the conditions of
admissibility concerning actions for annulment, by
providing individuals a new direct route of access to
the EU judicature. The extension of the right to bring
an action was made through an amendment to Article
263(4) TFEU, which since then provides that, in
addition to the addressees and the persons directly and
individually concerned by a Union act, those who are
directly concerned by a regulatory act which does not
entail implementing measures are entitled to bring an
action for annulment.
31. In the Montessori judgment, the Court recognized
that competitors of aid scheme beneficiaries may take
this new route in order to challenge a Commission
decision relating to an aid scheme.
32. Montessori leads to the relaxation of the conditions of
admissibility for actions against decisions on aid schemes
because the Court has favoured a flexible interpretation
of each of the three conditions laid down in the final
limb of Article 263(4) TFEU: the “regulatory” nature
of the contested act (1.); the absence of “implementing
measures” (2.); and, the existence of “direct concern” (3.).
In so doing, the Court has significantly opened access to
the courts to competitors of aid schemes beneficiaries.

Legal practices

affectation and, on the other hand, by the accession of
ten new Member States and, consequently, an increase
in the volume of cases that could be handled by the EU
courts without a proportional increase of staff.

42 See, inter alia, judgments of 5 November 2014, Vtesse Networks v. Commission, T‑362/10,
EU:T:2014:928, para. 53 and 54; of 12 November 2015, HSH Investment Holdings Coinvest-C
and HSH Investment Holdings FSO v. Commission, T‑499/12, EU:T:2015:840, para. 45; of 22
June 2016, Whirlpool Europe v. Commission, T‑118/13, EU:T:2016:365, para. 55; of 12 April
2019, Deutsche Lufthansa v. Commission, T‑492/15, EU:T:2019:252, para. 143; and of 11
July 2019, Air France v. Commission, T‑894/16, EU:T:2019:508, para. 71–72.
43

Whirlpool Europe v. Commission, cited in para. 26 above, para. 52.

44

Air France v. Commission, cited in para. 26 above.

46 In the Whirlpool judgment cited in para. 26 above, the contested decision also acknowledged
that Whirlpool was one of FagorBrandt’s main competitors (see para. 30).

45

Deutsche Lufthansa v. Commission, cited in para 26 above.

47 Air France v. Commission, cited in para. 26 above, para. 57.
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1. Qualification of Commission
decisions on aid scheme
as “regulatory acts”
33. In the judgment of 3 October 2013, Inuit Tapiriit
Kanatami,48 the Court had already indicated that the
notion of “regulatory act” within the meaning of the
last limb of Article 263(4) TFEU should be understood
as referring to acts of general application other than
legislative acts.49
34. In Montessori, the Court held that, since a
Commission decision on an aid scheme is of general
application, it falls within the definition of a “regulatory
act” and thus fulfils the first condition set out in the last
limb of Article 263(4) TFEU.50
35. In reaching this conclusion, the Court relied on its case
law on the second limb of Article 263(4) TFEU, according
to which Commission decisions authorizing or prohibiting
an aid scheme are of general application, because such
decisions apply to objectively determined situations and
produce legal effects with respect to a category of persons
defined in a general and abstract manner.51
36. The qualification of decisions on aid schemes as
“regulatory acts,” enshrined in Montessori, allows
competitors of aid scheme beneficiaries to take the new
route to the EU judicature provided for in the final limb
of Article 263(4) TFEU. In this sense, it gives them
a key to open the door of the courtroom, from which
competitors of individual aid beneficiaries are excluded.
37. Indeed, as they are not of general application,
Commission decisions on individual aid cannot, in
principle, qualify as “regulatory acts.”52 Those decisions
are therefore a priori excluded from the legal remedy
provided by the Lisbon Treaty.
38. However, in the order of 26 April 2016, EGBA and
RGA v. Commission, the General Court indicated that a
Commission decision relating to the compatibility of an
individual aid financed by a parafiscal levy collected on
all online horse-race betting stakes is a “regulatory act.”53

48

Judgment of 3 October 2013, Inuit Tapiriit Kanatami and Others v. Parliament and
Council, C‑583/11 P, EU:C:2013:625, para. 60.

49 According to Advocate General F. G. Jacobs, the reason why legislative acts are excluded from
the notion of “regulatory acts,” appearing from the legislative history of the Draft Treaty
establishing a Constitution for Europe, may be found in the idea that those acts are adopted
by more democratically legitimate procedures than the other acts of general application
(Opinion in case Unión de Pequeños Agricultores v. Council, cited in para. 2 above, para. 90).
50

The Court thus confirmed the analysis made by the General Court in first instance (judgments
of 15 September 2016, Ferracci v. Commission, T‑219/13, EU:T:2016:485, para. 55 and
Scuola Elementare Maria Montessori v. Commission, T-220/13, EU:T:2016:484, para. 52).

2. Relaxation of the notion
of “implementing measures”
39. In its case law, the Court gave a restrictive54
interpretation as to what a regulatory act “not entailing
implementing measures” is and, in doing so, it relied on
the genesis of the last limb of Article 263(4) TFEU.
The idea behind the creation of this part of the provision
was to prevent individuals from being forced to infringe
the law in order to have access to the court. Indeed, where
a regulatory act directly affects the legal situation of a
natural or legal person without requiring implementing
measures, the latter could be denied effective judicial
protection if it has no direct legal remedy before the EU
judicature for the purposes of challenging the legality of
that regulatory act. From this, the Court deduced that, on
the contrary, where a regulatory act entails implementing
measures, judicial review of compliance with the EU legal
order is ensured irrespective of whether those measures
were adopted by the EU or the Member States.55
40. The Court subsequently continued to develop a
restrictive interpretation of the notion of “implementing
measures,” refusing to limit it to measures adopted on
the immediate basis of the contested act. Currently, it is
sufficient, in order to dismiss an action brought against
an act, that some implementing measures have been taken
“following”56 this act, whatever they may be, in order for
it to produce legal effects with respect to the applicant.
41. In the orders of 21 April 2016, Dansk Automat
Brancheforening v. Commission and Royal Scandinavian
Casino Århus v. Commission, the EU judicature held,
in the context of state aid proceedings brought by
competitors of aid beneficiaries, that some implementing
measures existed and that the action should therefore be
declared inadmissible.57 In this case, the contested aid
scheme consisted in the application of a lower gambling
tax for offline gambling operators. Noting that the
national law, which provided for this tax, had entered
into force after having been postponed by the national
authorities until the Commission had taken its final
decision, the Court held that this national legislative
measure and the tax notice that would be adopted on its
basis for each of the taxpayers, including the applicant,
constituted “implementing measures.”58
42. In EGBA and RGA v. Commission, the Commission had
assessed the compatibility with the internal market of an
aid proposed by France to certain horse-race companies,

54

 pinion of Advocate General M. Wathelet in European Union Copper Task Force
O
v. Commission, C-384/16 P, EU:C:2017:634, para. 48 et seq.

55



56



57



58

 rder Dansk Automat Brancheforening v. Commission, para. 59 and Royal Scandinavian
O
Casino Århus v. Commission, para. 46, both cited in para. 41 above.



51 Montessori, para. 31.

Judgment of 19 December 2013, Telefónica v. Commission, C‑274/12 P, EU:C:2013:852,
para. 27–28.
This word was used by the Advocate General M. Wathelet in his Opinion in European Union
Copper Task Force v. Commission, cited in para. 39 above, para. 58.



52 Judgments of 19 June 2019, NeXovation v. Commission, T-353/15, EU:T:2019:434, para.
47 and Ja zum Nürburgring v. Commission, T-373/15, EU:T:2019:432, para. 44.
53 Order of 26 April 2016, EGBA and RGA v. Commission, T‑238/14, not published,
EU:T:2016:259, para. 27–36.
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Orders of 21 April 2016, Dansk Automat Brancheforening v. Commission, C‑563/14 P, not
published, EU:C:2016:303 and Royal Scandinavian Casino Århus v. Commission, C-541/14
P, not published, EU:C:2016:302.
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which would be financed by a parafiscal levy collected on
online horse-race betting. The Court deduced the existence
of “implementing measures” from the fact that, in order
to implement the aid which was declared compatible by
the Commission, France had adopted legislative measures
in order to establish the levy financing the aid, as well as
decrees to fix the annual rate of the tariff.59 The same strict
approach was adopted in the judgment of 19 April 2018,
Allergopharma.60
43. In this context, Montessori marks a turning point
because, for the first time, the Court recognizes that a
Commission decision adopted in the field of state aid
does not include “implementing measures” within the
meaning of Article 263(4) TFEU.
44. In this judgment, the Court held that the first part
of the decision at issue, by which the Commission had
declared that the exemption from the Municipal Tax on
Real Property (ICI) was incompatible with the internal
market but that Italy should not recover the aid granted
on the basis of the scheme in question, did not need any
“implementing measures” which could be the subject of
judicial review before the EU judicature or the national
courts.61
45. As regards the second and third parts of the contested
decision, in which the Commission had considered that
Article 149(4) of the Single Text of Taxes on Income
(TUIR) and the exemption under the Single Municipal
Tax (IMU, which had replaced the ICI from 2012 on) did
not constitute state aid, the Court also held that such acts
did not entail “implementing measures.” On this point,
the Court regarded itself as being in line with its case law,
distinguishing between the actions at issue in Montessori
and those brought by the beneficiaries of aid schemes.
The Court said that, in the latter cases, it had considered
the national provisions establishing these schemes and
the acts implementing them, such as tax notices, as
“implementing measures.”62 However, according to
the Court, this case law could not be transposed to the
situation of competitors of beneficiaries of a national
measure that had been considered not to constitute
an aid scheme, in so far as the latter did not fulfil
the conditions laid down by the national measure in
question to be eligible for the benefit of the latter. In
those circumstances, it would be “artificial,” according
to the Court, to oblige these competitors to ask the
national authorities to grant them this benefit and to
challenge the act refusing to grant this request before a
national court in order to bring a case to the EU courts
on the validity of the Commission decision.63

46. Despite the stance taken by the Court, Montessori
has significantly relaxed the interpretation given
hitherto to the notion of “implementing measures.”
Indeed, Montessori makes it possible to consider more
optimistically the admissibility issues of appeals lodged
by competitors of aid scheme beneficiaries, whose
situation has been distinguished from that of said
beneficiaries,64 but potentially also, more generally, all
cases where requesting an “implementing measure” of
the contested act would be “artificial” for the applicant.65

3. Some light shed on the
condition of “direct concern”
47. In Montessori, the Court also assessed the condition
of “direct concern” in the framework of the last limb of
Article 263(4) TFEU.
48. One of the questions that arose in this context was
the following. Since it was established that the national
measures at issue were not applicable to the applicants
(they were not eligible for the scheme), could the contested
decision relating to those measures have an impact on the
applicants’ legal situation and thereby fulfil one of the
two conditions required by the case law for them to be
directly concerned by this decision?66
49. In this respect, the Court noted that the objective of the
rules on state aid was to preserve competition. According
to the Court, the fact that a Commission decision left
intact all the effects of the national measures, which
the applicant, in its complaint, had claimed were not
compatible with the objective of preserving competition
and placed it in an unfavourable competitive position, led
to the conclusion that the decision directly affected the
applicant’s legal position and, in particular, its right under
the provisions of state aid not to be subject to competition
distorted by the national measures in question.67
50. In practice, for the condition of “direct concern” to
be fulfilled, the applicant must show, with supporting
evidence, that it is active on the same product or service
market and on the same geographical market as the
beneficiary of the contested aid scheme.68

64 If the Court does not indicate how its solution in Montessori is consistent with its previous
case law on the admissibility of appeals lodged by competitors of aid scheme beneficiaries
(orders Dansk Automat Brancheforening v. Commission and Royal Scandinavian Casino
Århus v. Commission, both cited in para. 41 above), some authors state that this case law
was reversed by Montessori (see K. Kecsmar, L’affrontement des courants pédagogiques
débouchant sur la précision des conditions de recevabilité des recours en annulation
à l’encontre d’actes règlementaires et de la notion d’activité économique en matière
d’enseignement public/privé, Revue des affaires européennes, No. 4, 2018, pp. 752–753).

59 Order EGBA and RGA v. Commission, cited in para. 38 above, para. 40–41.
60 O
 rder of 19 April 2018, Allergopharma v. Commission, T-354/15, not published,
EU:T:2018:201, para. 71.
61 Montessori, para. 62.
62 Montessori, para. 63. The Court there referred to Telefónica v. Commission, cited in para.
39 above, para. 35–36; judgments of 27 February 2014, Stichting Woonpunt and Others
v. Commission, C‑132/12 P, EU:C:2014:100, para. 52 and 53; and of 27 February 2014,
Stichting Woonlinie and Others v. Commission, C‑133/12 P, EU:C:2014:105, para. 39 and 40.
63 Montessori, para. 64–66.
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65 See in this regard the judgments of 14 January 2016, Tilly-Sabco v. Commission, EU:T:2016:8,
para. 43 and Doux v. Commission, T‑434/13, not published, EU:T:2016:7, para. 44.
66 According to settled case law, “direct concern” requires two cumulative criteria to be met,
namely (i) that the impugned EU measure directly affects the applicant’s legal situation and (ii)
that it leaves no discretion to the addressees entrusted with the task of implementing it, such
implementation being purely automatic and resulting from EU rules without the application
of other intermediate rules (judgment of 13 October 2011, Deutsche Post and Germany v.
Commission, joined cases C‑463/10 P and C‑475/10 P, EU:C:2011:656, para. 66).

67 Montessori,
para. 43.

68 In the light of the terms used by the Court in para. 43 of Montessori, the question arises
whether the applicant must necessarily have lodged a complaint and/or participated in the
formal investigation procedure if such a procedure has taken place.
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51. It is, however, insufficient to only point out that the
products or services offered by the applicant are similar
to those offered by the beneficiaries of the aid scheme
in question and that, consequently, the former could
maintain a competitive relationship with the latter.69
Moreover, in the judgment of 12 April 2019, Deutsche
Lufthansa v. Commission, the General Court held that the
condition of “direct concern” was also lacking where it was
not established that the company of which the applicant
claimed to be the competitor had actually benefited from
the scheme covered by the contested decision.70

III. Montessori
as a signal?
52. Much has been written on the Montessori judgment
as regards the conditions governing the admissibility for
contesting aid schemes; less about its potential systemic
impact on the conditions for admissibility for individual
aid and, more broadly, other fields of EU law. However, it
is not impossible to see a signal in this judgment.
53. On the one hand, the duality of the admissibility
requirements (for aid schemes and for individual aids) is
currently difficult to understand from an economic point
of view. Indeed, while, in principle, the restrictive effect
of individual aid is stronger than the one of aid schemes,
given the selective (discriminatory) nature of such aid—it
must be borne in mind that this type of aid is specifically
intended to favour one or several specific undertakings,
which are often identified by their name71—individual
aid is, however, more difficult to contest than aid schemes
because of the difficulty to prove a substantial effect.
54. On the other hand, the conformity of the current
system with regard to the admissibility of appeals
lodged by competitors against Commission decisions
on individual aid raises questions with respect to the
principle of effective judicial protection and to the
Montessori judgment, where the Court stated that
competitors of aid beneficiaries enjoy a “right not to
suffer distorted competition” by aid measures.72
55. Admittedly, an interpretation of the conditions of
admissibility in light of the principle of effective judicial
protection cannot lead to the condition of individual

69



70

Deutsche Lufthansa v. Commission, cited in para. 26 above, para. 197–208.

71
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concern being set aside,73 but neither can such a condition
lead to the obligation for applicants to submit evidence
exceeding what the parties can reasonably provide.74
56. In this regard, it should be recalled that it is now
difficult for an applicant to usefully invoke the principle
of effective judicial protection in state aid matters, since
it has been held that an individual who is not directly and
individually concerned by a Commission decision on state
aid and who, therefore, according to the case law, “is not
affected in his interests”75 by the measure covered by that
decision cannot invoke the right to judicial protection
with regard to such a decision. In short, under this case
law, a competitor is not “affected in its interests” by an
aid unless it can demonstrate that it is “substantially
affected” by that aid.76
57. An approach that is more in line with what one might
consider as a step forward by Montessori would be to
return to the origins of the case law before 2004 and, in
particular, to Cofaz,77 where the substantial affectation
of the competitive position of the applicant was only one
element amongst others in order to assess “individual
concern” (see paragraph 20 above). The suppletive nature
of that affectation was marked by using the term “in
particular.”78
58. The landmark judgment in British Aggregates v.
Commission79 could serve as a source of inspiration with
regard to the concept of “individual concern,” in so far as
it shows that “the fact that an undefined number of other
competitors may, in appropriate circumstances, allege that
they have suffered similar harm does not constitute an
obstacle to the admissibility of the action brought by the
appellant undertaking.” The stance taken in this judgment
contrasts with the current approach whereby the applicant
has to demonstrate an “exceptional”80 or at least “above
average”81 concern. The judgment of the General Court
in the same case82 was also instructive on the concept of
“substantial affectation” in that it held that “the activity
of those companies on the aggregates market [was] more

73 See, to that effect, judgments of 25 July 2002, Unión de Pequeños Agricultores v. Council,
C‑50/00 P, EU:C:2002:462, para. 44 and Commission v. Jégo-Quéré, cited in para. 23
above, para. 36.
74
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Montessori, para. 44–47.

See, in particular, judgments of 26 October 2016, Orange v. Commission, C‑211/15 P,
EU:C:2016:798, para. 53–54; and of 4 June 2015, Commission v. MOL, C‑15/14 P,
EU:C:2015:362, para. 60.
Para. 43. It should also be noted that the same trend can be observed with regard to
appeals lodged against decisions not to open the formal investigation procedure, for which
the General Court has recently extended the concept of competitor in the judgment of
15 October 2018, Vereniging Gelijkberechtiging Grondbezitters and Others v. Commission,
T-79/16, EU:T:2018:680.


See, to that effect, ASPEC and Others v. Commission, cited in para. 21 above, para. 67.
Judgments of 22 November 2007, Sniace v. Commission, C‑260/05 P, EU:C:2007:700,
para. 64 and 65; and Air France v. Commission, cited in para. 26 above, para. 80.
S. Thomas, cited in para. 18 above.
Cited in para. 20 above.
See, in particular, Commission v. Aktionsgemeinschaft Recht und Eigentum, cited in
para. 16 above, para. 37; and judgment of 22 December 2008, British Aggregates
v. Commission, C-487/06 P, EU:C:2008:757, para. 30, where it was stated that the
applicant “must (…) demonstrate that it [has] a particular status within the meaning of
the Plaumann v. Commission” case law and that “[t]hat (…) appl[ies] in particular where
the applicant’s market position is substantially affected by the aid to which the decision at
issue relates.”
British Aggregates v. Commission, cited in para. 57 above, para. 56.
Royal Scandinavian Casino Århus v. Commission, cited in para. 41 above, para. 40.
Castelnou Energía v. Commission, cited in para. 25 above, para. 35.
British Aggregates v. Commission, cited in para. 25 above, para. 62. The judgment was
annulled by the Court but not on this regard.
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59. This case law seems to be in line with the premise that
a competitor will unlikely engage in challenging an aid,
unless it is significantly affected by that aid. One might
therefore ask whether, for the sake of consistency with
Montessori, competitors’ actions on the merits against
decisions on individual aids could not be admissible in
principle when the applicants played an active role in the
administrative procedure, while inadmissibility would
actually sanction a misuse of procedure.
60. As an extension of this flexible approach to
admissibility, it may be possible, in order to fully ensure
effective judicial protection for competitors who, as
interested parties, wish to challenge a decision adopted
by the Commission at the end of the preliminary
examination phase, to automatically grant them standing,
considering that they are in fact seeking to safeguard the
procedural rights that they enjoy under Article 108(2)
TFEU, as the Court has been able to do in certain cases.83

IV. Conclusion
61. Montessori undoubtedly opens a new chapter, both
in terms of the admissibility of appeals lodged by
competitors against individual aids and, more generally,
in terms of litigation before the EU judicature.

62. The ramifications of the judgment are broad and will
depend in particular on the interpretation of the concept
of “direct concern” given by the EU courts and the
interpretation of the “right to undistorted competition”
provided by the Court in this judgment, which seems to
justify, in itself, the existence of a “direct concern,” as
soon as an undertaking or body relies on a distortion of
competition.
63. On the basis of the right to “undistorted competition,”
any act adopted pursuant to Title VII of the TFEU and,
in particular, in tax matters, could be subject to review.
The same would apply to acts adopted in the context
of anti-dumping measures. The shock wave generated
by Montessori could also extend to restrictive measures
of general application, to the regulatory competence of
local authorities and to the right to data protection.
64. In the end, such an evolution would be in line with the
reform84 that has given the General Court the means to
get closer to litigants and to limit the potentially harmful
effects of the strictness of the conditions for admissibility
inherited from the founding treaties.85 Indeed, the
coherence of the legal remedies established in the Treaty
and the limitation of the access to the EU courts to
individuals challenging acts which concerned them directly
and individually themselves corresponded not only with
the desire not to create an actio popularis but also with the
limited processing capacities of the EU courts.
65. Thus, “il existe peut-être, au milieu du temps, la
possibilité d’une île”…86 n

Legal practices

than merely insignificant” and that “the commercial
exploitation of by-products (…) represent[ed] a relatively
important part of the activity of those companies.”

84 As the former president of the Tribunal pointed out in a 2009 speech entitled“Is it time for
reform?”, the condition of being directly and individually concerned and the distribution
of roles between the EU judicature and the national judge which follows are “all the more
necessary since the Court of First Instance is, ultimately, a small court in terms of number
of personnel. Comprising 27 judges, the Court of First Instance functions with the help of
fewer than 300 officials and other staff.”See https://curia.europa.eu/jcms/jcms/P_52392/en.
83

See, to that effect, Hamr – Sport v. Commission, cited in para. 15 above, para. 37. See also
judgment of 11 October 2016, Søndagsavisen v. Commission, T‑167/14, not published,
EU:T:2016:603, para. 15–16 (in this case, the General Court recognized the admissibility
of the action even though it was only at the hearing that the applicant confirmed that its
action was aimed at defending its procedural rights and, therefore, was not intended to
challenge the validity of the contested decision, see S. Thomas, cited in para. 18 above).


85 Regulation (EU, Euratom) 2015/2422 of the European Parliament and of the Council
of 16 December 2015 amending Protocol No. 3 on the Statute of the Court of Justice of
the European Union (OJ L 341, 24.12.2015, p. 14). On the reform, see A. Alemanno and
L. Pech, Thinking Justice Outside the Docket: A Critical Assessment of the Reform of the
EU’s Court System, Common Market Law Review, No. 54, 2017, pp. 129–175.
86 M. Houellebecq, La possibilité d’une île, Fayard, 2005.
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ABSTRACT
Pricing algorithms have been one of the
hottest topics in the European competition law
community in recent years. While the
discussion is mostly focusing on long term
scenarios, this article aims to meet a more
modest, yet in our view highly practically
relevant, objective: The assessment of
potential EU competition law risks and the
allocation of liability in topical scenarios
of algorithmic collusion, in particular relating
to outsourced algorithms. We identify and
analyse three different scenarios in which
outsourced algorithms may violate EU
competition law. The analysis shows that that
the key element distinguishing the three
scenarios is the authorship over the decision
to use the pricing algorithm in an
anticompetitive way. This differentiation
is also crucial for determining the liability
of the software user and/or the software
developer.

Liability for
outsourced
algorithmic
collusion –
A practical
approximation
I. Introduction
1. Pricing algorithms have been one of the hottest topics in the European
competition law community in recent years. Largely pioneered by the research of
Ariel Ezrachi and Maurice E. Stucke,1 much has already been written about the
potential anticompetitive effects of pricing algorithms.2
2. While actual enforcement is still relatively rare, competition agencies across
Europe have turned their attention to the issue of algorithmic collusion, in
particular over the past year. In July 2018, the German Monopolies Commission
(“Monopolies Commission”), an advisory board to the German Federal
Government, devoted an entire chapter of its 22nd Biannual Report to the
question of whether, and to which extent, the use of pricing algorithms may
enable or even facilitate infringements of competition law.3 One of the main

This article is
available on

Concurrences +

1 See in particular A. Ezrachi and M. E. Stucke, Virtual Competition: The Promise and Perils of the Algorithm-driven Economy, 1st
edition, Harvard University Press, 2016; A. Ezrachi and M. E. Stucke, Artificial Intelligence & Collusion: When Computers Inhibit
Competition, University of Illinois Law Review, Vol. 2017, No. 5, pp. 1775–1810, Oxford Legal Studies Research Paper No. 18/2015,
University of Tennessee Legal Studies Research Paper No. 267, accessible at SSRN: https://ssrn.com/abstract=2591874; A. Ezrachi
and M. E. Stucke, Sustainable and Unchallenged Algorithmic Tacit Collusion, accessible at https://ssrn.com/abstract=3282235.
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2 See, e.g., M. S. Gal, Algorithms as Illegal Agreements, Berkeley Technology Law Journal, Forthcoming, accessible at https://ssrn.
com/abstract=3171977; S. K. Mehra, Antitrust and the Robo-Seller: Competition in the Time of Algorithms, Minnesota Law
Review, Vol. 100 (2016), pp. 1323–1375, accessible at https://ssrn.com/abstract=2576341; J. Blockx, Antitrust in Digital Markets
in the EU: Policing Price Bots, Paper for the Radboud Economic Law Conference 9 June 2017, accessible at https://ssrn.com/
abstract=2987705; A. Ezrachi, G. Goeteyn, M. Stucke, A. Cilea, C. D’Cunha and L. Manigrassi, Big Data and competition law,
Concurrences Review No. 4-2017, Art. No. 84938, accessible at www.concurrences.com; S. F. Janka and S. B. Uhlser, Antitrust 4.0 –
The rise of Artificial Intelligence and emerging challenges to antitrust law, ECLR 2018, Vol. 39, Issue 3, pp. 112–123; P. G. Picht and
B. Freund, Competition (law) in the era of algorithms, ECLR 2018, Vol. 39, Issue 9, pp. 403–410; for articles in German language
see, e.g., T. Käseberg and J. von Kalben, Herausforderungen der Künstlichen Intelligenz für die Wettbewerbspolitik – Preisbildung
durch Algorithmen, WuW 2018, pp. 2–8; U. Salaschek and M. Serafimova, Preissetzungsalgorithmen im Lichte von Art. 101 AEUV
– Innovation des Preiswettwerbs oder kartellrechtliche Grauzone?, WuW 2018, pp. 8–17; D. Dohrn and L. Huck, Der Algorithmus
als „Kartellgehilfe”?, Der Betrieb 2018, pp. 173–179; K. M. Künstner, Preissetzung durch Algorithmen als Herausforderung des
Kartellrechts, GRUR 2019, pp. 36–42; for articles in French language see, e.g., M. Cousin, E. Pfister, A. Ezrachi, O. Sautel, M. Stucke
and C. N. de Buzonnière, Tarification algorithmique et concurrence, Concurrences Review No. 4-2017, Art. No. 84906, pp. 17–31;
S. Abiteboul and T. Pénard, Algorithmes et concurrences (Paris, 6 juin 2017), Concurrences Review No. 1-2018, Art. No. 85863,
accessible at www.concurrences.com.
3 Monopolies Commission, XXII. Hauptgutachten, at 62–88, accessible at https://www.monopolkommission.de/de/gutachten/
hauptgutachten/hauptgutachten-xxii.html, English translation of the chapter accessible at https://www.monopolkommission.de/
images/HG22/Main_Report_XXII_Algorithms_and_Collusion.pdf.
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